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RLIGLUT OF QUASI-PUBLIC CORPORATIONS TO 
BIND THEMSELVES TO ONE FORM OF 
TRANSPORTATION OR TO ONE RIGHT OF 
WAY. 

The action of the federal government in 
secking to have the Terminal Association of 
St. Louis declared to be an illegal combina- 
tion has opened for consideration certain 
subsidiary questions which are not altogether 
uninteresting. 

The Terminal Association is a combination 
of all the railroads that enter St. Louis or- 
ganized with « view of controlling the Union 
Station, both the Merchants and Eads 
bridges across the Mississippi, and all other 
terminal facilities of St. Louis and East St. 
Louis. Among the evidence disclosed at the 
preliminary hearing is a circular issued by 
the firm of J. P. Morgan & Co., of New 
York, inviting the public to subscribe for 
$18,000,000, of the bonds on the property of 
the said Terminal Association. They stated 
that theTerminal Association was composed of 
fourteen railroads that had bound themselves 
by a guarantee agreement, deposited with a 
New York trust company, ‘‘t> use forever 
the property of the Terminal Association for 
all traffic under their control to, from, 
through or crossing the Mississippi river at 
St. Louis, and that the tolls shall be sufficient 
to enable the association to meet all fixed 
charges, sinking fund, operating, mainten- 
ance, renewal expenses, etc.’’ 

The question arises: Is not such a con- 
tract void on grounds of publie policy for 
the reason that no quasi-public corporation, 
at least, can bind itself to use any mode of 
transportation or right of way to the ex- 
clusion of any more modern or less expensive 
method or way which may afterward be de- 
vised ? We think it is. 

The most recent authority illustrating this 
principle is to be found in the decision of the 
court in the case of Wiggins Ferry Company 
vy. Chicago & Alton R. R. Co., 128 Mo. 224. 
In this case the plaintiff ferry company 
granted the defendant railroad a strip of land 
along the eastern shore of the Mississippi 





river opposite to the city of St. Louis, known 
as Bloody Island, as a rendezvous for its 
trains and for the erection of stations, freight 
houses, ete. The contract further provided, 
however, that the railroad company would 
‘‘always employ the said ferry company to 
transport across the river all persons and 
property taken across, to, or from the rail- 
road,’’ and that ‘‘no other than the Wiggins 
Ferry Company should ever be employed by 
the said railroad cofpany to cross any 
passengers or freight coming or going on 
such road.’’ The court held that the con- 
tract did not prevent the railroad company 
from carrying freight and passengers over 
the river by means of a bridge afterwards 
constructed, but merely prohibited it from 
employing any other ferry company in trans- 
porting them. ‘The court further held that a 
construction of the contract that it prevented 
the use of the bridge by the railroad company 
for the transportation of freight and pas- 
sengers, would render it contrary to public 
policy and void. 

The difficulty with the railroads today in 
the controversies which they continually pro- 
voke with the government lies in their mis- 
conception of their quasi-public character. 
The principle is no longer open to dispute 
that the public have a large and direct inter- 
est in the management of railroads, which 
the railroads themselves sometimes refuse to 
recognize, and sometimes resent, until courts 
and legislatures, aroused by public opinion, 
proceed to teach them again the lesson they 
so often forget and bring them in working 
harmony with the public. In such a view of 
the case it cannot, certainly, be a matter of 
much conjecture, as to what attitude a court 
would take toward a contract such as is dis- 
closed by the proceedings against the Termi- 
nal Association of St. Louis. For a railroad, 
a quasi-public corporation, to bind itself by a 
contract, ‘‘to use forever’’ the terminal facili- 
ties of any mere private corporation is as 
ridiculous as would be the decision of any 
court which would hold such contract a bind- 
ing obligation. 

This question becomes of exceedingly prac- 
tical importance by reason of the fact that 
congress has just empowered the eity of St. 
Louis to erect a free railroad and wagon 
bridge across the Mississippi, and the.city of 
St. Louis has promptly met the opportunity 
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by voting the issuance of three million dollars’ 
worth of bonds for that purpose. The boast 
of the Terminal Association that the railroads 
centering in St. Louis were bound ‘‘until the 
waves of eternity shall roll,’’ to use their 
bridge and their terminal facilities is there- 
fore very ill-advised and serves but to indi- 
cate what the extent of their disappointment 
shall be when the courts have the opportunity 
of declaring that the obligation which they 
so fondly trust binds fourteen of the largest 
railroad systems in the United States to for- 
ever use the terminal facilities which they 
alone might offer, does not exist, for the rea- 
son that if anything else is devised which 
offers cheaper or better facilities to the pub- 
lic the railroads cannot be shackled by theiron- 
bound fetters of such a ridiculous contract. 


NOTES OF IMPORTANT DECISIONS. 

MUNICIPAL CORPORATIONS—REGULATIONS AS 
To PUBLIC WATER SuprpLy. — In the case of 
Burke v. City of Water Valley, decided by the 
Supreme Court of Mississippi and reported in 40 
So. Rep. 820, the court indulges in some well 
directed remarks which consumers would rejoice 
in with hearty unanimity could they read them. 
‘The case presents what is now well settled law. 
It appears that from the opinion the city of 
Water Valley owns its waterworks. Among the 
rules established by the city was a rule that the 
charges for water should be charged to the owner 
of the property, and not to the tenant; anda 
further rule was established that, if the water 
charge should not be paid, the water should be 
cutoff, and not connected again until the delin- 
quent charge was paid. The appellant rented a 
house, within the water district, and tendered to 
the city authorities the amount due for water 
service, and requested that water be turned on, 
for his use, which service was refused him, on 
the ground that there were unpaid charges 
against the premises due from a former tenant. 
‘The reasonableness of this last rule is the sole 
question in the case. The circuit judge gavea 
peremptory charge to find for the defendant. 
Under the well-settled authorities on this subject 
this was manifestly erroneous. Amongst many 
authorities holding the true rule, that no such 
regulation can be established, but is necessarily 
void for unreasonableness, we cite but one, di- 
rectly in point, and conclusive of the case—Tur- 
ner v. Revere Water Company. 171 Mass. 329, 50 
N. E. Rep. 634, 40 L. R. A. 657, 68 Am. St. Rep. 
432, decided in May, 1898, and followed since by 
a multitude of authorities. The court in that 
case say, speaking of a precisely similar rule: 
‘It may be desirable that a water company, ora 





gas company, should have an easy way of col- 
lecting its debts; but we see no reason why it 
should be enabled by the court to collect a debt 
from one who is not a party to the contract. 
when it sells its commodity on credit. 'The legis- 
lature may give such a company a lien, as it has 
given one to mechanics. We have no doubt that 
pay may be demanded in advance, though 
whether the owner of the house could not have 
the water shut off during the year, and recover 
for what be had not used, may be considered an 
open question. See Rockland Water Co. y. 
Adams, 84 Me, 472, 24 Atl. Rep, 840, 30 Am. st. 
Rep. 368. In this case the owner of a house had 
vaid bills which contained the words, ‘one vear’s 
rent will be required in all cases.” During a sub- 
sequent year he used the water for four months 
only, and was sued for a year’ssupply. It was 
held that the regulation was unreasonable and 
void, and that the plaintiff could not re- 
cover, unless the defendant expressly assented 
to the regulation, and that payment of former 
bills was not such assent. See, also. Wood v. 
Auburn, 87 Me. 287, 32 Atl. Rep. 906, 29 L. R. A. 
376, where there are some strong remarks in 
favor of the consumer.” 


The court further said: ‘‘We bave no doubt 
that a water company may demand a de- 
posit, as is required by the Boston Gaslight 
Company, where it does not know the consumer. 
This was beld to be reasonable in the case 
of a gas company in Williams v. Mutua! Gas 
Co., 52 Mich. 499, 18 N. W. Rep. 236, 50 Am. 
Rep. 266. See, also, Shepard v. Milwaukee Gas- 
light Co., 6 Wis. 539,70 Am. Dec. 479; /d., 15 
Wis. 318, 82 Am. Dec. 679. ‘The right to shut off 
water or gas, if a bill is not paid, is undoubied, 
so far as the consumer is concerned. People vy. 
Manbattan Gaslight Co., 45 Barb. (N. Y.) 136: 
McDaniel vy. Springfield Waterworks Co., 43 Mo. 
App. 273; Sheward vy. Citizens’ Water Co., 90 
Cal. 635, 27 Pac. Rep. 439; Shiras v. Ewing, 48 
Kan. 170,29 Pac. Rep. 320. If gas is supplied to 
the owner of different houses under separate 
contracts, failure to pay the gas bill on one house 
does not authorize the eutting off of the gas from 
the other. Gaslight Co. vy. Colliday, 25 Md. }. 
See, also, Lloyd v. Washington Gaslight Co., | 
Mackey (D. C.), 331. In American Waterworks 
Co. v. State, 46 Neb. 194, 64 N. W. Rep. 711, 30 
L. R. A. 447, 50 Am. St. Rep. 610, where a con- 
sumer of water who was in default, after the 
water was turned off, tendered his arrears due, 
but refused to pay one dollar, a8 required by 
regulation of the company, for turning the water 
on, the court by mandamus compelled the com- 
pany to turn the water on, holding the regulation 
to be unreasonable. See, also, Smith v, Birming- 
ham Waterworks Co., 104 Ala. 315, 16S0.Rep. 123. 

Water is a necessity, and without it a house 
cannot, at the present time, be occupied in our 
cities. It must be obtained from a water com- 
pany, and to compel a man to pay another’s debt 
in order to obtain it seems to usa result that 
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ought notte be reached. Water is even a greater 
necessity than gas, for there are otber means of 
lighting in use; and yet in the case of gas there is 
a decision directly in point. In New Orleans Gas- 
light, ete., Co. vy. Paulding; 12 Rob. (La.) 378, 
the plaintiff refused to supply the defendant with 
gas unless he paid an unpaid bill contracted by a 
former owner of the building. He promised to 
do so, in order to obtain the gas. The plaintiff 
turned on the gas, and afterwards sued him on 
his promise to pay the amount due from the 
former owner. The court held that the promise 
was void, and that the plaintiff had no right to 
require such payment. In Sheffield Waterworks 
Co. v. Wilkinson, 4 C. P. Div. 410, 421, 422, it is 
suid by Bramwell, L. J.: ‘My judgment does 
not proceed upon this, that the appellants have a 
right to insist upon the communication with 
their main remaining severed, until their claim 
for rates due from the preceding occupier is satis- 
liet. [do not think they have such right. That 
was, no doubt, the notion upon which they 
acted; but in my opinion it is not sustainable. 
lhe learned magistrate who has stated this case 
has argued it extremely well; and I agree with 
himin thinking that it was not the intention of 
the legislature that the undertakers should be at 
liberty to withhold the supply of water from the 
respondent's premises, until the arrears due from 
soine one else are paid. I also agree with him 
in thinking that ample provision is made for 
their security by enabling them to demand the 
rates in advance, without baving wbat may be 
called something in the nature of a Jien upon the 
property itself for bygone rates.’ ~ 


STATUTORY REGULATION OF 
PLOYER AND EMPLOYEE. 


EM- 


EMPLOYMENT OF ALIENS. 


Employment of Persons in General.—It 
is not competent for the legislature to forbid 
any person or class of persons, whether citi- 
zens or resident aliens, to offer their services 
in lawful businesses, or to subject others to 


penalties for employing them.! Of course, it 
is proper to recognize distinctions that exist 
in the nature of things, and under some cir- 
cumstances to prohibit employments to some 
one class and leave them open to others. 
‘‘Some employments, for example, may be 
admissible for maies and improper for fe- 
insles, and regulations recognizing their im- 
propriety and forbidding women engaging in 


Kx parte Kubach, 85 Cal. 274; In re Tiburico Par- 
rott, 1 Fed. Rep. 481; People v. Warren, 34 N. Y. 
Supp. 942, 13 Miscl. Rep. 615; City of Chicago v. 
Hulburt (111.), 68 N. E. Rep. 786. 





them would be open to no reasonable objec- 
tion. The same is true of young chil- 
dren, whose employment in mines and fac- 
tories is commonly and ought always to be 
regulated.’’? But legislation by a state 
which discriminates against any class of per- 
sons, or against persons of any particular race 
or nation, in whatever form it may be ex- 
pressed, deprives such class of persons, or 
persons of such particular race or nation of 
the equal protection of the laws, and is pro- 
hibited by the fourteenth amendment to the 
federal constitution.* The right to make 
contracts to labor for others and to employ 
others to labor. is a personal liberty secured 
by constitutional law to all members of the 
state,‘ and a law which forbids the employ- 
ment of certain persons or classes of persons, 
or restrains individuals from entering the 
service of others, is a direct infringement of 
their personal liberty, and is void.°® 

2. Employment of Chinese, Mongoiians, 
Etce.—A law providing that any one engaged 
in performing a contract with a public corpo- 
ration who shall employ Chinese labor to 


_work on any public improvement under such 


contract shall be guilty of » misdemearor and 
subject to a fine, is unconstitutional and 
void.® In California it was declared that 
legislation of this character is a direct in- 
fringement of the right of citizens to make 
and enforce their contracts. ‘‘It is simply 
an attempt,’’ the court said, ‘‘to prevent cer- 
tain parties from employing others in a law- 


' ful business and paying them for their serv- 


ices.’’* If the services to be performed are 
unlawful or against public policy, or the em- 
ployment is such as might be unfit for certain 
persons, as, for example, females or infants, 
then a law of this kind may be upheld as a 
sanitary or police regulation. But there is 
no theory upon which a city would be jus- 


2 Per Judge Cooley, Const. Law (5th Ed.), 46. 

3 In re Tiburico Parrott, 1 Fed. Rep. 481. 

4 People v. Warren, 34 N. Y. Supp. 942, 18 Misel. 
Rep. 615. 

5 People v. Warren, supra. In People v. Coler, 166 
N. Y. 1, 17, 59 N. E. Rep. 716, it was said that a con- 
tractor has a right to make contracts with his work- 
man mutually satisfactory, and he cannot be made to 
give preference to any particular persons. Citizens 
of other states and resident aliens can’t be subjected 
to harsh discrimations. 

6 Ex parte Kubach, 85 Cal. 274; In. re Tuburico 
Parrott, 1 Fed. Rep. 481; People v. Warren, 34 N. Y. 
Supp. 942. 

7 Ex parte Kubach, supra. 
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tified in making it a misdemeanor for one of 
its citizens to contract with another for serv- 
ices to be rendered because the person who 
is to perform the services is an alien.* Nor 
is it competent to prohibit the employment of 
Chinese upon public work and at the same time 
permit all other aliens to be so employed.° 

3. Tax on Alien Labor.—If it is not com- 
petent for a state or city to forbid the em- 
ployment of certain persons in a lawful busi- 
ness by direct means, it certainly is not com- 
petent to do so by indirect means. Thus, it 
is held not to be within the power of a legis- 
lature to impose upon employers a tax of 
three cents a day for each day that an alien 
laborer may be employed by them, and au- 
thorize such employers to deduct the tax so 
imposed from the daily wages of the laborer.!° 
‘“*The tax,’’ it was said, ‘‘is of an unusual 
character, and is directed against and con- 
fined to a particular class of persons. Evi- 
dently the act is intended to hinder the em- 
ployment of foreign-born, unnaturalized per- 
sons over twenty-one years of age. The act 
is hostile to and discriminates against such 
persons. It interpeses to the pursuit by them 
of their lawful avocations, obstacies to which 
others in like circumstances are not sub- 
jected. It imposes upou these persons bur- 
dens which are not Jaid upon others in the 
same calling and condition. The tax is an 
arbitrary deduction from the daily wages of 
a particular class of persons.’’ !! 


LABOR OR TRADES UNIONS AND EMPLOYMENT 
AGENCIES. 

4. Legislation on the Subject.—Laws which 

substantially provide that no person shall 

coerce or compel a person into a verbal or 


3 Ex parte Kubach, supra; City v. Hulburt (IIl.), 
68 N. E. Rep. 786; People v. Warren, supra; Juiata 
Limestone Co. vy. Fagley, 187 Pa. St. 193. It was said 
in Jn re Tiburico Parrott, supra, that the privileges 
and immunities which, under the treaty with China, 
the Chinese are entitled to enjoy, are all those rights 
which are fundamental, and of right belong to citi- 
zens of all free governments and among these is the 
right to labor and to pursue any lawful employment 
in a lawful manner. Labor is property. 

9 Baker v. City of Portiand, 5 Sawyer, 566, in which 
case it was held that the statute was in conflict with 
the treaty between China and the United States, 
which secures to the Chinese residents here, the same 
right to be employed and labor for a living as the 
subjects of any other nation, and is void. 

10 Fraser v. McConway, etc., Co., 82 Fed. Rep. 257. 

il Limestone Co. v.Fagley, 187 Pa. St.193, 196; Fraser 
v. McConway, etc., Co., 6 Dist. Rep. 555. See State v. 
Moore, 113 N. Car. 697. 





written agreement not to join or become a 
member of a labor organization, or, in case 
he is a member to withdraw therefrom, as a 
condition of his securing employment or re- 
maining in the employ of any person or cor- 
poration, are to be found in Massachu- 
setts, New York, New Jersey, Pennsylvania, 
Ohio, Indiana, Illinois, Missouri, Wis- 
econsin, Minnesota, Colorado and Califor- 
nia. These statutes, when they have been 
brought to the test of the  constitu- 
tion, have in most instances been de- 
clared uuconstitutional and void, as an un- 
warranted interference with the citizen’s right 
of liberty and pursuit of happiness.!? The 
decisions treat these acts as in the nature of 
a punishment of the employer for discharging 
the employee. The legislature, it is held, 
cannot force upon an employer the continu- 
ance of a relation which is or should be freely 
terminable as per its terms witl an undesira- 
ble employee who is at liberty to terminate 
the service at any time. There is necessarily 
implied in the right of personal liberty and 
the right to contract, the right of an em- 
ployer, when the employment is at will, to 
discharge and refuse to longer employ a mem- 
ber of a labor organization, and also the right 
of a member of such association to quit the 
service of the employer, and neither is under 
obligation to satisfy the other that the reason 


12 State vy. Bateman, 7 Ohio, N. P. R. 487; State v. 
Kreutzberg, 114 Wis. 580, 90 N. W. Rep. 1098, 58 L. 
R. A. 748; Fiske v. People, 188 Ill. 206; Gillispie v. 
People, 188 Ill. 176, 58 N. E. Rep. 1007; State v. Juiow, 
129 Mo. 163, 29 L. R. A. 257. In the latter case the 
court said: “We deny the power of the legislature 
to brand as an offense that which the constitution 
designates and declares to be a right, and therefore 
an innocent act, and consequently we hold that the 
statute which proposes to exert such a power is noth- 
ing more nor less than a legislative judgment; and an 
attempt to deprive all who are ineluded within its 
terms of a constitutional right without due process of 
law. If an owner obeys the law upon which this 
prosecution rests he is thereby deprived of a right 
and a liberty to contract or terminate a contract as all 
others may do. If he disobeys it he is punished for 
performance of an act wholly innocent, unless the 
doing of that guaranteed by the organic law, the ex- 
ercise of a right which the legislature is forbidden to 
deprive him of, can be conclusively prorounced 
criminal by that body.” Citing State v. Loomis, 115 
Mo. 307: Commonwealth y. Perry, 155 Mass. 117; 
Godcharles vy. Wigeman, 113 Pa, St. 431; State v. 
Goodwill, 38 W. Va. 171; Jn re Jacobs, 98 N. Y. 98; 
People v. Gillson, 109 N. Y. 389; Millett v. People, 117 
Ill. 294; Tilt v. People, 27 Chicago Leg. News, 270. 
Contra, see Davis v. State, 30 Weekly Law Bul. 
(Ohio) 342. 
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for his action is a good one.!® Said the 
court in a Wisconsin case: ‘*The success in 
life of the employer depends on the efficiency, 
lidelity and loyalty of his employees. With- 
out enlarging upon or debating the relative 
advantages or disadvantages of the labor 
union, either to its members or to the com- 
munity at large, it is axiomatic that an em- 
ployer cannot have undivided fidelity, loyalty 
and devotion to his interests from an em- 
ployee who has given to an association right 
to control his conduct. He may by its decis- 
ions be required to limit the amount of his 
daily product. He may be restrained from 
teaching his art to others. He may be for- 
hidden to work in association with other men 
whose services the employer desires. . . 
Such considerations an employer has a right 
to deem valid reasons for preferring not to 
jeopardize his success by employing members 
of organizations. . . . Whether the workman 
can find in his membership in such organiza- 
tions advantages and compensations to offset 
his lessened desirability in the industrial mar- 
ket is a question each must decide for himself. 
His right to freedom in so doing is of the 
same grade and sacredness as that of the em- 
ployer to consent or refuse to employ him ac- 
cording to the decision he makes. . . . If the 
liberty of the employer to contract or refuse 
to contract may be denied, so may that of the 
employee.’’ 14 

5. Employment of Union Labor.—Ordi- 
nances have been enacted requiring the em- 
ployment of union labor on publie work. 
The most important case on the question of 
the constitutionality of legislation of this 
character is that of Fiske v. People, decided 

‘8 Arthur v. Oaks, 11 C. C. A. 209, 63 Fed. Rep. 310; 
State v. Kreutzberg, 114 Wis. 530, 90 N. W. Rep. 1098, 
5s L. R. A. 748; State v. Bateman, 7 Ohio, N. P. R. 487. 
In the latter case the court said that every person has 
an inalienable right to liberty, and to acquire, possess 
and protect property, and to make and enforce all 
propercontracts. That he may employ, in carrying 
on bis business, such persons and lawful means as he 
inay choose, free from all restraints except such as 
are necessary for the common welfare. “If the em- 
ployer,” it was further said, ‘‘can be-required by law 
to retain in his employment one who is a member of 
a labor union, then he can be required by law to em- 
ploy only those who are members of labor unions. 
once admit that the legislature has the power to re- 
strain the individual from conducting his business in 
his own way, when such restraint is not required for 
the public welfare, then there is no limit to the re- 


straint which can be imposed.”’ 
14 State v. Kreutzberg, 114 Wis. 530, 540, 541, 90 N. 


W. Rep. 1098, 58 L. R. A. 748. 








by the Supreme Court of Illinois.1° In this 
case it was held that an ordinance giving a 
monopoly to union labor on city contracts by 
providing that all such contracts shall con- 
tain a stipulation that none but union labor 
will be employed, was void as making an un- 
constitutional discrimination between differ- 
ent classes of citizens, and because it lays 
down a rule which restricts competition and 
increases the cost of Work.!® In the State of 
New York a similar ordinance was declared 
to be unconstitutional and against public 
policy. The ordinance required the employ- 
ment of union labor under a certain contract, 
alleging as a reason therefor that if non-union 
men were employed the work might be de- 
layed by strikes. ‘‘Can it be held,’’ said the 
court, passing on the ordinance, ‘‘upon any 
tolerable view of the case, that the public 
officers of a county may, in concert with any 
organization of any kind, lawfully engage in 
an attempt to force all laborers in the county 
into such organization or else into starvation 
for the want of employment? And is such con- 
cert of action in the least justified by the plea 
that by so doing they will be more likely to 
get the public work done in less time and pos- 
sidly with less loss and expense? In my 
judgment, not only the action of the council, 
but also the action of the defendants in this 
case, in demanding that none but members of 
their labor organization be employed upon 
this work, was an act so clearly against pub- 
lic policy and so violative of constitutional 
rights and of the first principles of our form 
of government that it should not be for a 
moment tolerated.’’ ?7 

6. Employment Agencies.—In Illinois, a 
statute provided for the establishment of free 
employment agencies to be maintained at 
public expense, and forbade those in charge 
of them from furnishing help to persons 
whose employees are out on a strike or 
locked out, or to permit employers to have 
access to the names of applicants for 
service, while expressly entitling other em- 
ployers to their services.'® This statute was 


15 188 Il]. 206, 58 N. E. Rep. 985, 52 L. R. A. 291. 

16 See to the same effect Adams v. Brenan, 177 IIl. 
194, 42 L. R. A.718; Holden v. City of Alton, 179 Ill. 
318. 

17 Per Parker, P. J., in Davenport v. Walker, 68 
N. Y. Supp. 161. Ordinances requiring all city print- 
ing to bear a union label, held void in Marshall & 
Bruce Co. v. Nashville, 109 Tenn. 495, collecting cases. 
18 Act April 24, 1903. 
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declared unconstitutional and void upon the 
ground, first, that it made an unwarrantable 
distinction between workmen who apply for 
situations to employers where there is no 
strike or lock-out, and workmen who do not 
so apply ; and second, because it drew an un- 
warrantable distinction between employers 
who may have the misfortune to be the vic- 
tims of a strike or lock-out and employers 
who do not have such misfortune; and third, 
because it interfered with the freedom of 
contract.!* An employer, it was said in this 
ease, whose workmen are on a strike, has 
a right to contract with others to fill the 
places of those who are out, and any work- 
men seeking employment may contract to 
work in the place of the strikers. Therefore, 
any law which denies to the employer or em- 
ployee these rights, is held to be a violation 
of the provisions of both state and federal 
constitutions, which guarantee to all persons 
the equal protection of the laws, and forbid 
that life, liberty or property should be taken 
without due process of law. 


DISCHARGE OF EMPLOYEES——LABOR CONTRACT. 


7. Termination of Labor Contract—Dis- 
charge of Employee.—The right to employ 
labor and make contracts in relation thereto, 
upon such terms as may be mutually agreed 


upon is incident, as all the authorities 
agree, to the right of enjoying liberty and 
of acquiring, possessing and _ protecting 
property, guaranteed by the constitution. 
An essential element of the right to en- 
ter into a contract of employment is the 
right of the parties to fix the terms of 
the employment and of either party to termi- 
nate the employment at pleasure when it is 
not otherwise agreed upon.?° **When a con- 


1% Matthews vy. People, 202 Ill. 389, 68 L. R. A. 78. 

2 State v. Bateman, 7 Ohio, N. P. R. 487, 494. In 
this case it was said: “If a law is constitutional which 
requires anemployer against his will to retain an em- 
ployee in his service, then the law which requires an 
employee against his will to remain in the service is 
constitutional. * * * Once admit that the legisla- 
ture has the power to restrain the individual from 
conducting his business in bis own way, when such a 
restraint is not required for the public welfare, then 
there is no limit to the restraint which can be im- 
posed; and that, as said by one of the authorities 
cited, would be despotism, pure and simple.’ See 
also State v. Julow, 129 Mo. 168, 175, 31S. W. Rep. 781, 
29L. R.A. 257,50 Am. St. Rep. 448, where it was said: 
“The law under review declares that to be a crime 
which consists alone in the exercise of a constitutional 
right, to wit, that of terminating a contract, one of 





tract of employment,’’ it is said, ‘tis made 
which is terminable by either party at will. 
the employee may quit the service when he 
pleases, whatever may be his reason and how- 
ever harmful to the employer’s interest his: 
action may be, and thereby no right of the 
employer is violated. The employer is enti- 
tled to the same’ protection; no greater and 
no less.’”’?! ‘*Hardly any of the personal: 
civil rights,’’ it has been said, ‘‘is higher than 
that of free will in forming and continuing 
the relation of master and servant. If that 
may be denied by law the result is legalized 
thraldom, not liberty.’’ ??* A law, therefore, 
which makes it a crime for an employer to 
discharge an employee when the employment 
is at will, and thereby requires him, against 
his will, to retain the latter in his service, 
directly infringes the constitutional guaran- 
ties that secure to persons the right to make 
and enforce all proper contracts and to em- 
ploy in their business such persons and such 
lawful means as they choose, subject only to 
such restraints as are necessary for the com- 
mon welfare.?? 


8. Compelling Employees to Remuin.— 
Since the ordinary labor contract provides for 
no determinate term of service, and since 
either party to it is entitled, as of constitu- 
tional right, to terminate the contractual rela- 
tion at will, and since an employer cannot be 
required by law to retain an employee in his 
service against his will, it seems reasonable, 
therefore, to refuse to compel an employee to 


the essential attributes of property, indeed property 
itself, under preceding detinitions.”’ See also Gillis- 
pie v. People, 52 L. R. A. 283. 

21 state v. Bateman, 7 Ohio N. P. R. 487, 494. 

2 State v. Kreutzberg, 114 Wis. 530, 90 N. W. Rep. 
1098. In Arthur v. Oaks, 11 C. C. A. 209, €3 Fed. Rep. 
310, it was said: ‘*Yhe rule, we think, is without 
exeeption that equity will not compel the actual af- 
firmative performance by anemployee of merely per- 
sonal services, any more than it will) compel an em- 
ployer to retain in his personal service one who, no 
matter for what cause, is not acceptable to him for 
service of that character.”” Judge Cooley says: “It 
is a part of every man’s civil rights that he be left at 
liberty to refuse business relations with any person 
whomsoever, whether the refusal rests upon reason, 
or is the result of whim, caprice, prejudice, or malice.” 
Torts, 278. 

23 State v. Bateman, 7 Ohio, N. P. R. 487, 494. “SA 
law,” it was further said in this case, ‘‘which pro- 
hibits an employer in contracting for labor from re- 
serving the right to discharge his employee at pleasure 
or having reserved such right, prohibits him from en- 
forcing it, directly infringes his right Jof liberty to 
contract.” 
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remain in service after he has decided to 
leave. ‘*It would be an invasion of one’s 
natural liberty to compel him to work for or 
to remainin the personal service of another,’’ 
said Judge Harlan in the somewhat famous 
ease of Arthur v. Oaks.?4 Of course, if an 
employee, expressly or impliedly agrees to 
perform a definite term of service, he may be 
compelled by law to live up to the terms. of 
his agreement.?® It is not unusual for em- 
ployers who wish to protect themselves 
against unexpected strikes, to stipulate in the 
contract of employment that the employee 
shall give notice of his intention to terminate 
the contract of service. In some of the states 
where such practices obtain, laws are to be 
found which provide that when the employee 
is required to give such notice the employer 
must also give a similar notice of his intention 
to discharge the employee. The constitu- 
tionality of these statutes has not, as far as 
we know, been passed upon. 

9. Cause of Discharge.—Laws have been 
enacted requiring certain employers to fur- 
nish to their discharged servants, when they 
demand it, a written statement of the cause 
of their discharge.*° An act of this charac- 
ter came before the Supreme Court of Georgia 
for consideration. It was there held that the 
public had no interest to be protected or pro- 
moted by a correspondence between dis- 
charged agents and their late employers. And 
this was especially true, it was said, when the 
correspondence is designed, not for public 
hut for private information, as to the reasons 
for discharge and as to the import and au- 
thorship of al! complaints or communications 
which produced or suggested them.?* State- 
ments or communications, oral or written, 
wanted for private information cannot, it was 


“(11 0. C. A, 209, 68 Fed. Rep. 310. See Reynolds v. 
Everett, 144 N. Y. 189; State v. Kreutzberg, 114 Wis. 
530,90 N. W. Rep. 1098, and cases cited; Southern 
Calif. R. R. Co. v. Rutherford, 62 Fed. Rep. 796. 

“* State v. Williams, 32 S. Car. 128. See Robertson vy. 
saldwin, 165 U. S. 275; MeCaullv. Braham, 16 Fed. 
tep. 37; Healey v. Allen, 38 La. Ann. 867; Daly vy. 
Smith, 49 How. Pr. 150; West. Union Tel. Co. vy. St. 
Joe, ete., R. R. Co.,1 MeCrary, 565. 

“” Acts of this kind have been passed in Massachu- 
setts and Georgia. 

** Wallace v. Georgia, C. & N. R. R. Co., 94 Ga. 782. 
The court said this act was violative of the general 
private right of silence enjoyed in the state of Georgia 
by all persons from time immemorial. Liberty of 
speech and of writing, it was said, is secured by the 
constitution, and incident thereto, is the correlative 
liberty of silence, not less important nor less sacred. 





held, be coereed by mere legislative mandate 
at the will of one of the parties and against 
the will of the other. Compulsory private 


discovery, even from corporations enforced, 
not by suit but by statutory terror, is not 
allowable where rights are under the guar- 
dianship of due process of law. 


BENEFIT SOCIETIES. 

10. Statutory Regulations.—In some of the 
states railroad corporations have established 
under their supervision charitable and relief 
associations among their employees. These 
associations are supported and the relief to 
the employee in case of accident, sickness or 
death is afforded by contributions from the 
wages of the employees. Stipulations which 
are sometimes exacted of railroad employees 
on joining the relief associations that they will 
not sue the company for injuries which they 
may receive in the course of their employ- 
ment are illegal, on the general principle that 
a contract is against public policy which op- 
erates as-a waiver in advance of claims for 
damages which result from the negligence of 
others.?® But the courts will enforce a con- 
tract between a railroad company and its em- 
ployee, whereby the latter agrees, in consid- 
eration of certain guarantees upon the part of 
the company and of certain benefits accruing 
to him by reason of his membership in the 
voluntary relief department of the company, 
that if he elects to accept benefits when in- 
jured he will not look to the company for 
damages therefor.?° Such guaranties and 
benefits, however, must be a substantial 
equivalent of the claim which the employee is 
entitled to present against the company, or 
their acceptance will not operate as a bar to 
an action for damages. Hencea statute pro- 
viding that no person or company shall re- 
quire any such agreement from a person en- 
tering its employ, whereby the latter agrees 
to waive any right to damages he may have 
against such person or company for personal 
injuries or any other right whatever, and that 
all such agreements shall be void, is uncon- 


28 Miller v. Railroad Co., 65 Fed. Rep. 305; Chicago, 
B. & Q. R. R. Co. vy. Bell, 44 Neb. 44; Chicago, B. & 
Q. R. R. Co. v. Wymore, 40 Neb. 645. 

2 Cox v. Pittsburgh, Cin., ete., R. R. Co., 1 Ohio, N. 
P. R. 218; Shaver v. Penn. Co., 71 Fed. Rep. 931, col- 
lecting cases; Lease y. Railroad Co., 10 Ind. App. 47; 
Johnson v. Railroad Co., 163 Pa. St. 127; Pringle y. 
Railroad Co., 164 Pa. St. 529; B. & O. R. R. Co. v. 
Bryant, 9 Ohio C. C. 332. 
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stitutional. This character of legislation, it 
ts held, violates the fourteenth amendment to 
the constitution of the United States by de- 
priving persons affected by it of their liberty 
to contract without due process of law.°° It 
is held that if employees desire to enjoy the 
benefits of such contracts they should have 
the right to make them. They are capable of 
deciding for themselves whether they want to 
contract for such protection. The legislature 
eannot assume that this class of persons need 
paternal legislation, and therefore enact laws 
to accomplish this end, for this is held not to 
be a proper exercise of its power. 


PROTECTION OF EMPLOYEES. 


11. Zn General.—The need of protection to 
employees from the elements and mechanical 
forees makes it undesirable to rely entirely 
upon voluntary combination to supply this 
need. Consequently it is necessary to look 
to the state for assistance. A large amount 
of police legislation is justified on this 


ground, and a state is conceded very exten- 


sive powers for this purpose. That the legis- 
lature has power to pass acts for the protec- 
-tion of the health and safety of employees is 
well settled. Such laws have their origin in 
necessity.°' They embrace provisions for 
the safety and welfare of those whom neces- 
sity may compel to submit to existing condi- 


tions involving hazards which no one other- | 
Among | 


wise would be willing to assume. 
them are provisions for the covering or 
otherwise rendering machinery safe, and reg- 
ulations looking to the conditions in build- 
ings, such as requiring ventilation and the 
like. In the main, where the necessity is 
obvious, they commend themselves to those 
who have at heart the welfare of their fellows, 
and should be upheld if they do not contra- 
vene private rights. The constitution secures 
to the citizen the rights of life, liberty and 


private property, and as the only value in the | 


latter consists in its use, it follows that the 
right to use private property is within the pro- 
vision. There can, however, be little doubt 
that the use of property may be regulated by 
law for the protection of the public safety or 
health. No one questions the validity of laws 
regulating the manufacture, use and sale of 


* Shaver v. Penn. Co., 71 Fed. Rep. 981. 
31 Prent., Police Powers, 4-8, 52, 54, 161, 433. 








dangerous drugs or explosives or laws de- 
signed to secure safety in railroad travel. 
The inspection of boilers, fire escapes upon 
hotels, means of exit from churches and other 
buildings which the public are wont to fre- 
quent are familiar instances of the exercise of 
the police power. These regulations are ce- 
fended upon the ground that they are neces- 
sary to the safety of the public, not the entire 
populace, but such persons as shall lawfully 
place themselves in a position requiring such 
protection. 


12. Hmployees on Street Curs, etc.— Stat- 
utes have been upheld requiring persons and 
corporations owning and operating street 1ail- 
ways to provide for the well-being of their 
employees such things as sereens or inclos- 
ures at the front end of cars during the win- 
ter months for protection against exposure to 
the weather.*? A Minnesota statute was held 
not to be open to the following objections: 
First, that it is not an exercise of police 
power of the state; second, that it is class. 
legislation ; third, that it impaired the obli- 
gation of a contract; fourth, that it interferes 
with the liberty to contract between street 
railway companies and their employees.** 
It was declared that the Missouri act ** re- 
quiring every electric street car to be pro- 
vided during the winter with a screen for the 
protection of the motormen and declaring a 
penalty for violation of the act, is a valid 
exercise of the police power, since the state 
has an interest in the health of the citizens 
and the safety of the passengers on such cars, 
and that it infringes either the fourteenth 
amendment of the United States constitution 
nor article 2, section 30 of the Missouri con- 
stitution, providing that no person shall be 
deprived of liberty or property without 
dne process of Jaw.** A law has been 

*2 State v. Smith, 58 Minn. 35; State v. Nelson, 52 
Ohio St. 8&8: State v. Whitaker, 160 Mo. 59. 

%3 State v. Smith, 58 Minn. 35, 25 L. R. A. 759, 5 N. 
W. Rep. 545. ‘*What are called trailing cars are ex- 
cluded from this requirement, so that it applies only 
to ears on which the motive power is operated or con- 
trolled. ‘The law was passed with reference to the 
fact that the man operating or controlling the motive 
power of such cars was required to stand where his 
person was almost wholly exposed to cold, storm and 
wind, having but little protection except such as the 
elothing affords.” 

‘4 March 5tb, 1897. 

*’ State y. Whitaker, 160 Mo. 59, 605. W. Rep. 1068 
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sustained requiring emery wheels to be 
provided with blowers to carry away the 
dust arising from their operation.*® And 
it has been held that agreements for 
threshing ‘grain, where the machine is not 
boxed as required by a statute intended to 
prevent injury to workmen on the machine, 
could not be enforced because of such failure 
to comply with the provisions of the statute.*7 


13. Employment in Mines. — Prescribing 
precautions which must be taken by proprie- 
tors and operators of coal mines, such as 
signal systems, cage coverings, brakes and 
adequate ventilation in favor of workmen 
employed therein,®* and requiring accurate 
maps and plans of the workings of such 
mines, have been held to be a reasonable and 
constitutional exercise of the police power.*? 
Such laws are not deemed an arbitrary inter- 
ference with the constitutional rights of the 
employers and land owners; nor are they 
considered inappropriate measures for the 
protection of health and life, nor in the judg- 
ments of the courts do they require the ex- 
penditure of money for the mere convenience 
of third But 
quires an examination of mines at certain 


persons. a statute which re- 


times to discover unsafe conditions, and per- 
mits no one to work in unsafe places therein, 
except to make them secure, has been held to 
be unconstitutional in so far as it makes the 
owner liable for injuries to other employees 
from the failure of the foreman, a fellow- 
servant of such workmen to do properly that 
which the statute requires of him.4® 


O. H. Myrick. 
Los Angeles, Cal. 


“6 People v. Smith, 66 N. W. Rep. 382. 

‘7 Dillen v. Allen, 46 Lowa, 299. 

% Commonwealth vy. Bonnell, 8 Phila. 5384; Com- 
monwealth vy. Wilkesbarre Coal Co., 29 Leg. Just. 213. 

*8 Daniels v. Hilgard, 77 [11. 640. 

4 Durkin v. Knight Coal Co., 171 Pa. St. 198. In 
Missouri it is provided by statute that $10,000 damages 
may be recovered for the death of a miner resulting 
from the negligence of his employer, the sum recover- 
able by the general damage act being only $5,000. 
Mo. Laws 1891, p. 182. This law was held not to be 
unconstitutional, in the case of Fisher y. Ventral, ete. 
Co., 156 Mo. 479, 56S. W. Rep. 1107. 





INTEREST — WHETHER INTEREST PAYABLE 
FROM DATE OF DELIVERY OF DEED TO 
DATE OF ENTRY UPON LAND BY PUR- 
CHASER WHERE NO INTEREST IS’ PRO- 
VIDED FOR BY CONTRACT. 


HOARD v. HUNTINGTON & B.S. R. CO. 


Supreme Court of Appeals of West Virginia, Feb. 20, 1906.. 


A vendor selling land by executory contract stipu- 
lating that he must make a deed, and that the first 
payment of purchase money shal] be made when he 
shall make a deed, and who delivers to the pur- 
chaser possession at the date of the contract, is 
entitled to interest on the whole purchase money, 
though the vendor be in default in making the deed, 
unless the purchaser set apart the purchase money for 
the vendor, and notify the vendor of his readiness to 
pay, and do not himself use the money. 


Brannon, P. J.: Floyd Hoard and Pitt Hoard 
sold to the Huntington & Big Sandy Railroad 
Company land for right of way for the railroad 
through the town of Ceredo by the following 
contract: “To the Huntington & Big Sandy 
Railroad Company: We sell you right of way 
for your road through our property in Ceredo, 
for the sum of ten thousand dollars, to be paid 
one-third cash when deed is made, and the resi- 
due in one or two years thereafter, with interest 
on deferred payments, reserving vendor’s lien in 
said deed to secure deferred payments. The 
lands herein proposed to be sold and conveyed 
have heretofore been agreed upon by the parties 
hereto, and as soon as the proper description of 
said property can be had we will incorporate 
said descriptions, by metes and bounds, in a deed 
of general warranty and convey the same to you. 
* * * We, together with your engineer, to 
prepare said descriptions at the earliest prac- 
ticable convenience. You can at once begin the 
construction of your road over said property as 
aforesaid, pending the preparation of said de- 
scriptions as aforesaid. Pitt and §. Floyd Hoard. 

‘This proposition is accepted. Huntington -& 
Big Sandy Railroad Co.. by Z. 'T. Vinson, presi- 
dent.”’ 

This contract bears no date, but was in March, 
1892. The railroad company at once took actual 
possession and built its road on the land, and has 
ever sinze occupied it with its road. The con- 
tract says that the engineers of the company and 
the Hoards should prepare a description of the 
land for incorporation in the deed from the 
Hoards to the company. Some time after this 
contract was made an engineer on the part of the 
railroad company did furnish to said Hoards a 
map, giving description, to go into the deed, but 
the Hoards refused to agree to.it. By some ar- 
rangement the control of the Huntington & Big 
Sandy Railroad Company passed to the Ohio 
River Railroad Company and then to the Balti- 
more & Ohio Railroad Company. However, this 
seems immaterial. The matter rested in unset- 
tled condition until July 28, 1902, when the 
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Hoards brought a suit in chancery in the circuit 
court of Wayne county against the said three rail- 
road companies, to enforce the specific perform- 
ance of said contract of sale, to recover the pur- 
cbase money, and to sell the said land for its pay- 
ment. November 15, 1901, the Hoards prepared 
a form or blank deed and tendered it by mail to 
the Ohio River Railroad Company. Whether the 
I{untington & Big Sandy acted on it we do not 
know, but we willsay that it was not accepted by 
that company. No response to the tender was 
made to the Hoards. With the bill there was 
tendered a deed by the Hoards to the Huntington 
& Big Sandy Railroad Company for the land. 
The Huntington & Big Sandy Company and also 
the other companies filed answers objecting to 
the deed tendered with the bill, on the ground 
that as to one of the tracts it conveyed with only 
special warranty, whereas the said contract de- 
manded general warranty; and objected to being 
compelled to accept the proposed deed because of 
its want of description of the seven parcels of 
land specified in it sufliciently certain and definite 
for the identification of the land. The court en- 
tered a decree enforcing the contract against the 
Huntington & Big Sandy Railroad Company, giv- 
ing a decree for the purchase money, $10,000, 
with interest from November 15, 1901, the date 
when the Hoards sent the deed to the Ohio River 
Railroad Company. From this decree the Hun- 
tington & Big Sandy Railroad Company appeals. 
Much lawis cited to show that before equity 
will enforce performance of a contract that con- 
tract must be definite and certain, not only in its 
terms, but the contract must be certain, in a legal 
point of view, as to the property conveyed. En- 
sminger v. Peterson, 53 W. Va. 324, 44S. E. Rep. 
218. ‘This is sound law; but the question before 
us is whether the deed tendered is certain. We 
are not inquiring whether the contract is sufti- 
ciently definite. No point is made as to that. 
But the question which we have to deal with is 
whether the deed which the court forced upon 
the railroad company contains that definite de- 
scription to which the purchaser is entitled. If 
there is any difference between the contract up 
for enforcement and a deed of conveyance, in re- 
spect to certainty of description, the deed re- 
quires the fuller and better description. I think 
there is such difference. I think that the grantee 
has a right toa description fuller, more precise 
and definite than is required in a preliminary 
contract. I will add that this right of way land 
runs through a growing town and along and near 
the Chesapeake & Ohio Railroad, and near a trol- 
ley line. Under this situation, that is to last for 
all time, [think the railroad company is quite 
reasonable in demanding clearness and accuracy 
in its deed, because conflict between the town as 
to the streets, or between the railroad companies 
as to true location of rights of way may readily 
arise. A railroad company having tracks run 
ning through a town, near to other railroads, has 
aneed greater than in ordinary cases for accurate 





boundary of its right of way—different from 
forms. Here are no boundary trees, the whole 
surface of the ground occupied for this, that and 
the other use. The railroad is to exist forever. 
The men{who laid it out will soon pass away. And 
inafew years they forget the place. The evidence 
to show location existing at the date of the loca- 
tion will in a few years pass away. Then what are 
the parties interested either way to do? The mu- 
niment of title should be so definite that the 
right of way can be identified 50 or 100 years 
hence. In all cases, but especially in this, there 
should be certainty. ‘The description of the 
premises conveyed must be sufliciently definite 
and certain to enable the land to be identified: 
otherwise it will be void for uncertainty.’’ 2 
Devlin on Deeds, § 1010. ‘The description 
should contain all the particulars necessary to 
clearly and accurately identify the property, such 
as its situation in the town and county, its . 
boundaries, etc.”’ 1 Jones on Conveyancing, § 
320. A very essential thing in a description is 
the initial point, the beginning. [n the deed 
which the decree compels the defendant to ac- 
cept we find, as to tract No. 7, the following de- 
scription: ‘Beginning at a point in the west line 
of First street west of Main street, the center of 
which street is located by two stone monuments 
with brass or copper wire set in same, one of 
said monuments being in the intersection of the 
center lines of said First street west of Main and 
B streets, the other being in the center of said 
First street west of Main street and distant about 
2,184 feet southerly of the one above mentioned 
in center of First street west of Main street and 
B street, both monuments recently located by 
Chas. Silliman, C. E., and the first parties here- 
to. Said beginning point is distant thirty feet 
northerly from said center line of railroad, 
measured at right angles from said center line: 
thence westerly and parallel to, and thirty feet 
distant from said center lineof railroad,”’ etc. 
The grave question at once arises. Where is the 
beginning of tract No.7? It is on the west line 
of First street. At what point on that line? If 
the deed had located that point at a certain 
distance from those stone monuments, it would 
have been suflicient. We must not take the 
words ‘about 2,184 feet’’ as descriptive of the be- 
ginning point of the right of way on the line of 
First street, because that is the distance between 
the two stone monuments. There is no point of 
beginning designated on the west line of First 
street; no guide to it. ‘The description says, 
‘said beginning point is distant 30 feet northerly 
from said center line of railroad;*’ but where is 
the center line? It does not mean the center line 
between the railroad rails; for the right of way 
extends 30 feet out from the center line each 
side. Now, the center line, like a tree or a rock, 
must have a point of location, so that it can be 
found to start from. ‘This center line has no lo- 
cation. One place will suit it as well as another. 
One place on the west line of First street will 
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suit for that beginning corner as well as another. 
There is no certainty here, no means to definitely 
locate either the beginning point or the center 
line. Ifa stone had been planted under the sur- 
face, for instance, we could appeal to it in years 
to come; but we have not that recourse. A civil 
engineer swears that he cannot locate the right 
of way of the company under this deed. It 
seems tous uncertain. The description of tract 
No. 6 seems to be infected with the same uncer- 
tainty, if not other tracts. A plat referred to in 
the deed does not remove the objection. Besides, 
several stations, one the beginning of tract No. 2, 
are left blank as to number in the deed. Iam 
aware that Jones on Conveyancing, § 323, says 
that: ‘Tne office of a description is not to identify 
the land, but to furnish the means of identifica- 
tion,’ and thatit is only when it remains ‘‘a mat- 
ter of conjecture what property is intended to be 
conveyed, after resorting to such extrinsic evi- 
dence as is admissible, that the deed will be held 
void for uncertainty in the description of par- 
cels. If the description is sufticient to allow of 
identification by actual survey, it will be upheld, 
however indefinite it may seem tobe. But if the 
description is so vague that the parcel cannot be 
located under it, it is void for uncertainty. If 
the starting point of a boundary line cannot be 
identitied, the deed is necessarily void.”’ This 
court has said that where a deed or other instru- 
ment contains enough to enable identification by 
applicable extrinsie evidence. it will do. Thorn 
v. Phares. 35 W. Va. 771. 14.58. E. Rep. 399; 
Simpkins v. White, 43 W. Va. 125, 278. E. Rep. 
361; Warren y. Syme, 7 W. Va. 474. The de- 
scription, however must be such in the deed as 
is susceptible of being made definite by evidence 
outside of it. 88 Am. St. Rep. 710. The deed 
must refer to something of such certainty as will 
enable identification. Westfall v. Cottrills, 24 W. 
Va. 763. Now, there is nothing in this deed 
that will allow the application of oral] evidence. 
What evidence will show the place of that begin- 
ning on First street that will answer for all time 
to come ¥ So as to the center line. 
itis said that the land is *‘supposed to bind upon 
und follow the northerly line of the adjoining 
right of way now occupied by the Chesapeake & 
Ohio Railroad Company ;”* but there is no instru- 
ment or showing in the record of the definite lo- 
cation of the right of way of that company. The 
answer of the Huntington & Big Sandy Railroad 
Company asks the court to make a survey of the 
land sold to it by the Hoards. As the parties to 
the contract had never fixed the description under 
the contract—as the contract contemplates a de- 
scription satisfactory to both parties, and they 
had not agreed upon a deseription, this request 
fora judicial ascertainment of such boundary 
was reasonable, and should have been granted. 
An order of survey would have given certainty. 
We think there was error in enforcing that deed 
upon thecompany. ‘The railroad company com- 
plains that the court compelled it to pay interest 





| Steeprod’s Adm’r v. Railroad, 27 W. Va. 1. 
In the deed | 
| not making a deed soon. 
| the appellant from interest, because it had the 





from November 15, 1901, the date when the 
Hoards mailed the blank deed to the Ohio River 
Railroad Company. ‘Tbe claim of the appellant 
is that by the contract the first payment was not 
to be made until delivery of a proper deed, and 
a proper deed has never been delivered. The 
court properly held that the deed filed with the 
bill was a non-compliance with the contract, in 
that it contained a special warranty as to one of 
the tracts. This defect, as also uncertainty © 
of description, constitutes the argument by the 
appellant against the allowance of interest from 
said date. On the other hand, the plaintiff filed 
a cross-assignment of error, claiming that the 
court gave them too little interest; that it should 
have given them interest from the date of the 
contract, March 9, 1892, because the Huntington 
& Big Sandy Railroad Company then took pos- 
session. Underthe authorities, we must say that 
the company is liable from the date when it took 
possession under the contract—the date of the 
contract because that contract gave the company 
immediate possession. Reflect that the company 
had the use of this land and alsq the use of the 
money. It never set apart the money to the use 
of the Hoards. It never notified them that it 
was ready to pay. Money is worth its interest. 
The clause in the contract saying that the first 
payment should be made on delivery of the deed 
was intended only to fix the date of the first pay- 
ment, and had not intent actual as to interest. I 
know that it is a general rule that a debt does not 
bear interest until maturity, in the absence of 
express provision otherwise; but there is a pecu- 
liar rule applicable in this case, and that is that 
the vendee cannot keep both land and purchase 
money without paying interest. If the vendee 
desires to escape interest on the purchase money, 
even when the delay in payment is caused by de- 
fault of the vendor, he must actually set aside the 
money for the vendor, and he must not himself 
take its benefit, and must notify the vendor of 
these facts, and that the money is lying idle. 
Say 
that the plaintiffs were negligent or blameful in 
That would not excuse 


use of both money and land. It did not deposit 
the money to the credit of the vendor in a bank. 
or in any way set it aside, but used it. It did not 
offer to pay. It did not request a deed. When 
the deed form which the Hoards proposed to 
make was sent to the Ohio River Company, the 
lessee of the road, whose vice- president and man- 
ager was also president of the Huntington & Big 
Sandy Company, the deed was retained; no ob- 
jection made; no response was made. The 
Hoards wrote to the Ohio River and Baltimore & 
Ohio Companies, and tried to settle the matter. 
So the evidence shows, and so is the probability, 
as we presume they wanted the large debt. When 
the description sent by the engineer was not ac- 
cepted and the Hoards requested a change, it wa 
the duty of the companies to confer with Hoards 
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and settle description, because the contract made 
it equally the duty of both sides ‘‘to prepare said 
description.’* There is no evidence that the com- 
panies offered to pay and demanded a deed, or 
made effort to settle description. It was just as 
much the duty of the railroad company co fur- 
nish proper boundaries and to confer with the 
Hoards as it was incumbent upon the Hoafds to 
do the like. Under many decisions in the Vir- 
ginias, as I think elsewhere generally, the com- 
pany must pay interest from the time of the con- 
tract. Brockenbrough vy. Blythe’s Ex’rs. 3 Leigh 
(Va.), 619; Oliver’s Ex’r v. Hallam’s Adm’r, 1 
Grat. (Va.) 298; Bailey v. James, 11 Grat. (Va.) 
468, 62 Am. Dec. 659. The company had as full 
enjoyment of the land as if a deed had been 
made, and must pay interest. 

Therefore we reverse the decree and remand 
the case to the circuit court, with directions to 
cause a survey to be made, or in some way to fix 
proper and sufficient description of the said land, 
and to enforce a specific performance of the con- 
tract, after providing for a proper deed from the 
Hoards to the appellant company, containing 
proper description. 


Nove.— Whether Interest Payable fromthe Delivery 
of a Deed When so Specrfied in the Contract, or from 
the Date of Entry of Vendee upon the Land.—In dis- 
senting from that part of the above opinion relating to 
time for the payment of interest in cases of the char- 
acter of the principal case, Mr. Justice Sanders says: 
“*T realize full well the force of the position taken in 
the opinion of the court, that a vendor is entitled to 
interest from the time possession is taken of the 
premises by the vendee, but this rule is subject to 
exceptions which are as firmly imbedded in the law 
as the rule itself,and from an examination cf the 
cases relied upon to support it, it will be seen that in 
no case in which this doctrine is announced has the 
court had before it a contract such as is here pre- 
sented. In none of them had the parties stipulated as 
to the payment of interest, but the vendee had been in 
default as to the payment of the principal, and the 
court attached interest as a matter of equity, in the 
absence of such stipulation. This differentiation runs 
through all the cases. The contract in this respect 
runs as follows: ‘We [the plaintiffs] sell you a right 
of way for your road througb our property in Ceredo 
for the sum of ten thousand dollars, to be paid one- 
third cash when the deed is made and the residue in 
one or two years thereafter, with interest on deferred 
payments. * * We will incorporate said description 
by metes and bounds in a deed of general warranty 
and convey the same to you.’ Here the contract is 
express. From its termsit is clear that no paymentis 
due till the deed was made. The balance of purchase 
money was to be paid in one or two years and the in- 
terest was to be paid on deferred installments. Hence, 
it seems to me it cannot be contended (the parties 
having stipulated as to when interest is to be payable) 
that the plaintiffs should not be required to comply 
with their contract before being placed in a position 
to demand interest. The making of the deed and the 
performance of the contract is made a condition pre- 
cedent to the right to demand a cash payment.”’ 

The court then goes on to show that the case of 
Stenrod v. R. R. Co., 27 W. Va. 1, when applied to the 
circumstances of the principal case, does not support 





the position of the majority. He goes on to show that 
the fifth point of the syllabus is: ‘“*The general rule in 
ordinary contracts for the sale of land which contain 
no stipulation for interest and do not specify any 
day for completion, is that the purchaser is liable for 
interest on the purchase money from the time he takes 
possession, especially if he has received rents and 
profits. And the court says, showing in that case 
that it was the duty of the vendee to tender the money 
before being entitled to the deed: ‘Referring to the 
agreement we find that it provides that on the pay- 
ment of damages the vendor agrees to convey the land 
on a reasonable demand.’ Very different is this case. 
The rule is well stated in Jouralman v. Ewirg, 80 Fed. 
Rep. 608, 26 C. C. A. 23: ‘But the question of interest 
in the case of a suit brought upon a contract wherein 
the payment of interest is made the subject of express 
stipulation, and is thereby made a part of the obliga- 
tion, stands upon a different ground. In such case it 
is made a matter of agreement between the parties. 
They are supposed to have considered all the cireum- 
stances bearing upon the propriety of their stipula- 
tion, and this term of the contract is as binding as any 
other. The courts have no right or authority to annu 
the agreement which the parties had, 1n contemplation 
of the circumstances in which they were dealing, seen 
fitto make. * * * The court has no more right to 
disregard the agreement upon the subject of interest 
than it would have tv abute a part of the principal 
debt if the facts kad been proven which showed that 
the price paid for the land was improvident.’ 

In Mayo v. Purcell, 3 Munf. (Va.) 243, the court 
held that a purchaser of land, being thoroughly in- 
formed of defects in a verdor’s title, and agreeing, 
nevertheless, to pay interest on the purchase money 
from a certain day, would not be relieved from pay- 
ing such interest on the ground that he could not get 
possession of a part of the land, which he knew at the 
time of entering into the agreement was held by an- 
other person. In Hepburn vy. Dunlop, 1 Wheat. (U. 
S.) 179, 4 L. Ed. 65, the vendor was indebted to the 
vendee, and the sale was made to pay the debt. This 
wasin 1799, but a good title was not made to the 
vendee till 1809. The court held that the vendor must 
pay interest on the debt till that time; in other words, 
the purchaser paid no interest till he got a good title. 
In Lofland v. Maull, 1 Del. Ch. 359, 12 Am. Dec. 106, 
by a contract for the sale of land, the purchase money 
was made payable in future installments, and there 
was no stipulation in the contract as to the time for 
the delivery of the possession of the land. After the 
sale, and before all the installments had become due, 
the purchaser, with the vendor’s consent, entered into 
possession. It was held that he did not thereby be- 
come chargeable with interest on the unpaid pur- 
chase money from the date of such possession, in the 
absence of a stipulation to that effect in the contract 
of sale. In Birdsall vy. Waldron, 2 Edw. Ch. (N. Y.) 
815, the Vice Chancellor decided that the seller, al- 
though in possession, would not be bound to pay his 
money into court before obtaining a title, where he 
went into possession with the understanding that he 
was not to pay it until he had a title. And it wasalso 
said that if there had been delay in the performance, 
without the default of the purchaser, he would not, 
although in possession, be obliged to pay the pur- 
chase money. In Blount v. Blount, 3 Atk. 636, it is 
said that neither in the purchase of an estate in pos- 
session or in reversion, whether purchased under a 
private agreement or purchased under a decree of 
sale, can it be laid down for certain that, from the 
time of possession, a purchaser shall pay interest; 
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that the court, in awarding interest, never regards the 
execution of articles for a purchase, but the time of 
the execution of the conveyance, and even then the 
purchaser shall pay interest only from the time pos- 
session is delivered. ‘The law creates an obligation to 
pay interest, only where the debtor is put in default 
for the payment of the principal; and in such a case 
it runs only from the default.’ Reid v. Duncan, 1 La. 
Ann. 265. See, also, Whitworth v. Hart, 22 Ala. 343; 
Gay v. Gardiner, 54 Me. 477; Hubbard v. Charleston, 
ete., R. R, 11 Mete. (Mass.) 124. Except where the 
parties themselves have failed to provide for the pay- 
ment of interest in the contract, no court bas pre- 
tended to fix an interest charge. And in the cases in 
which a purchaser has been held to pay interest, there 
was either no contract or the purchase money had be- 
come due. Here the purchase money did not become 
due until title was made. The parties expressly stip- 
ulated that only the deferred payments should bear 
interest. The second point of the syllabus of the 
opinion makes no reference to that part of the con- 
tract which provides that interest shall be paid upon 
the deferred installments of purchase money. This 
provision is a material one, and cannot be done away 
with by ignoring and not considering it. Butin the 
opinion it is said: ‘That clause of the contract saying 
that the first payment should be made on delivery of 
the deed was intended to define the date of the first 
payment, and had not intent actual as to the interest.’ 


This might be so if nothing else was said, but if it had © 


not such intent, why add, after providing that the first 
payment should be made on execution of the deed, 
‘residue in one and two yeers, with interest on the de- 
ferred payments?’ If it was not the intention that 
only the deferred installments should bear interest, 
and then only after the delivery of the deed and mak- 
ing of the first payment, why say so in language that 
is unmistakable? The same clause that fixes the time 
of the first payment as of the delivery of the deed ex- 
pressly says that the deferred payments shall bear in- 
terest, Certainly it cannot be said that the parties 
have not the right to agree as to the date from which 
interest shall be computed; yet the court, in its opin- 
ion, conveniently gets rid of the provision in regard 
to interest by ignoring it. While I do not concede the 
correctness of tte theory advanced in the opinion filed 
on rehearing, that the covenants were dependent, 
and that it was as much the duty of the company to 
demand a deed as it was the duty of the Hoards to 
make and tender it, yet on February 16, 1893, the en- 
gineer of the company prepared a map and ferwarded 
it toS. Floyd Hoard with the following letter of trans- 
mittal: ‘Enclosed find map with right of way put on 
and colored. This will give sufficient data for de- 
seription I think. I hope you will prepare it and send 
to Vinson to incorporate in deed as soon as possible.’ 
After receiving this map was it notthe duty of the 
Hoards to prepare and forward description, as re- 
quested? Had not the railroad company done all that 
could be required of it under the terms of the con- 
tract, granting that it was its duty to prepare descrip- 
tion? Not having complied with the request of the 
engineer, and not having made any pretense of ten- 
dering a deed until the lapse of so long a time, the 
plaintiffs are notin a position to make the demand 
they are now making. By thus early complying with 
the ‘provisien of the contract, requiring them to co- 
operate in the preparation of the deed, even if it could 
beso construed as to make it the duty of the company 
to co-operate, the duty to complete the transaction 
was cast upon the Hoards. This they never did, nor 
pretended to do, until 1901, when tbey tendered a 





deed which contained a description of their own 
making, to which the engineer of the company re- 
fused to agree, and which he had no hand in prepar- 
ing, and expressly testifies that the description offered 
by the plaintiffs is such that it is impossible to locate 
the land conveyed upon the ground under it, and the 
court, in its opinion, finds that this is so, and that the 
land cannot be sufficiently identified. Itis said that 
the delay was not contemplated by the parties. Pos- 
sibly so. But who must suffer for the delay? Cer- 
tainly the railroad company should not be made to do 
so, after having prepared and forwarded description, 
with the request that it be mailed to its attorney. 
Viewed in the light of all the circumstances surround- 
ing this case, I cannot agree that the plaintiffs are en- 
titled to interest, until they have, by the tender of a 
proper deed, placed themselves in a position to de- 
mand payment of the purchase money.” 

It seems very clear to us that Mr. Justice Sanders’ 
dissenting opinion is the correct one. It is based upon 
the fundamental idea that a contract is an agreement 
to do or not to doa particular thing expressed by the 
parties, and it is so well settled that no authority is 
needed to show that the courts will not make a new 
contract for the parties, and equity goes no further 
than to reform a contract when the right is clearly 
shown. We knowof no place where the principles 
which should govern in the law of contracts is more 
clearly stated than in the case of Norrington v. 
Wright, 115 U. S. 188,/.c. 207: *‘Such being the condi- 
tion of the law of England as declared in the law 
courts, the case of Bowers v. Shand, after conflicting 
decisions in the Queen’s Bench Division and the Court 
of Appeals, was finally determined by the House of 
Lords, 12 Q. B. Div. 470, 1 Q. B. Div. 112, 2 App. Cas. 
455. In that case two contracts were made in London, 
each for the sale of 300 tons of ‘Madras rice to be 
shipped at Madras or coast for this port during the 
months of March and April, 1874, per Razah of Co- 
chin.’ The 600 tons filled 8,200 bags, of which 7,120 
bags were put on board and bills of lading signed in 
February; and for the rest, consisting of 1,030 bags 
put on board in February and 50 in March. At the 
trial of an action by the seller against the buyer for 
refusing to accept the cargo, evidence was given that 
the rice shipped in February would be the spring 
crop, and quite as good as rice shipped in March or 
April, yet the House of Lords held that the action 
could not be maintained, because the meaning of the 
contract, as apparent on its face, was that all rice 
must be put on board in March and April, or in one 
of these months. In the opiuion*there delivered the 
general principles underlying this class of cases are 
most clearly and satisfactorily stated. It will be suffi- 
cient to quote a few passages from two of those opin- * 
ions. Lord Chancellor Cairns said: ‘It does not ap- 
pear to me to be a question for your Lordships or for 
any court to consider whether that is a contract made 
in that form, nor why the stipulation is made in that 
form, nor why the stipulation is made that the ship- 
ment should be during those months, * * * nor is ita 
reason for saying that it would be a means by which 
purchaser, without any real cause, would frequently 
obtain an excuse for rejecting contracts when prices 
had dropped. But it is not a reason why a term which 
is to be performed in a contract should not be ful- 
filled.’ 2 App. Cas. 463. ‘It was suggested that even 
if the construction of the contract be as I have stated, 
still if the rice was not put on board in the particular 
months, that would not be a reason which would jus- 
tify appellants in having rejected the rice altogether 
but that it might be a ground for a cross action by 
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them if they could show that any particular damage 
resulted to them from the rice not having been put on 
board in the months in question. My Lords,I can- 
not think there is any foundation whatever for that 
argument; if the construction be as I have said, that 
it bears, that it is to be put on board in the months in 
question, that is a part of the description of the sub- 
ect-matter of what is sold—what is sold is not 300 
tons of rice in gross or in general. It is 300 tons of 
Madras rice, to be put on board at Madras during the 
particular mcnths. The plaintiff who sues upon that 
eontract has not launched his case till he has shown 
that he has tendered that thing which has been con- 
tracted for, and if he is unable to show that, he cannot 
show any damage for the non-fulfillment of the con- 
tract.’ Lord Blackburn said (pp. 467-468): ‘If the de- 
scription of the article tendered is different in any re- 
spect, it is not the article bargained for, and the other 
party is not bound to take it * * * the parties having 
chosen for reasons best known to themselves to say: 
We bargain to take rice, shipped in this particular re- 
gion, at that particular time, on board that particular 
ship, and before the defendants can be compelled to 
take anything in fulfillment of that contract, it must 
be shown that it is not only equally as good but that it 
is the same article as they have bargained for, other- 
wise they are not bound to take it.’ ” 2 App. Cas, 380. 
The review of the case of Bowers v. Shand shows 
how particular the English courts are in the matter of 
the expressed terms of the contract and that the Su 
preme Court of the United States is in strict accord. 
The ‘quotation taken from the case of Jouralman v. 
Ewing by Judge Sanders seems most apt, in connec- 
tion with the language of the Supreme Court of the 
United States borrowed from Bowers v.Shand: “But 
the question of interest in a case of a suit brought 
upon a contract wherein the payment of interest is 
made the subject of express stipulation, and is thereby 
made a part of the obligation, stands upon a different 
ground. In such a case it is made a matter of agree- 
ment of the parties. They are supposed to have con- 
sidered all the circumstances bearing upon the pro- 
priety of their stipulation, and this term of the con- 
tract is as binding as any other. The courts have no 
right or authority to annul the agreement which the 
parties have, in contemplation of the circumstances 
- Pwhiea taey were Geaiing saw it to make. * * * 
Tre ccur thas no more right to disregard the agree- 
ment to pay interest than it would have to abate a part 
of the prircipal debt if the facts had been proven 
which sLowed that the price paid for the land wasim- 
provident.” We think Judge Sanders’ opinion shows 
a clear conception of the principles which govern the 
law of contracts. W.A.G. 


JETSAM AND FLOTSAM. 

rHE GREATER THE TRUTH, THE 
LIBEL.”’ 

‘The authorship of this maxim is usually attributed 

to Lord Mansfield. Burns wrote in ‘*The Reproof:”— 


GREATER THE 


Dost not know that old Mansfield, 
Who writes like the Bible, 

Says the more ’tis a truth, sir, 
The more ’tis a libel? 


Again, we meet the phrase in the poems of Moore, 
© Case of Libel:??— 





It was nuts for the Father of Lies, 

As that wily fiend is named in the Bible, 
To find it settled by laws so wise, 

The greater the truth, the greater the libel. 


At the present day the maxim applies only to crimi- 
nal proceedings, and it is stated in modern text- books 
that it was never at any time applicable to a civil 
action. Mr. Blake Odgers, in his Outlines of Law of 
Libel, humorously remarks that the phrase has be- 
come a sort of catchword with the man in the street, 
who is rather prone to air it in order to show how 
wicked and absurd the.law of England is. Yet there 
is something to be said on behalf of the much- 
maligned ‘man in the street,’’ for his misconception 
may perhaps be due in some measure to the con- 
fusion which apparently prevailed in the eighteenth 
century. In the library of the Inner Temple there is 
a quaint old text-book on the law of libel, published 
in 1765 (probably the oldest work dealing with civi 
proceedings for defamation), and written by “A 
Gentleman of the Inner Temple,” in which the fol- 
lowing passage occurs: “It seems now settled that 
no scandal in writing is any more justifiable in civil 
action than in an indictment or information at the 
suit of the Crown; for though in actions for words the 
law through compassion admits the truth of the 
charge to be pleaded as a justification, yet this tend- 
erness of the law is not to be extended to written 
scandal, in which the author acts with more coolness, 
whereas in words men often in a heat and passion say 
things which they are afterwards ashamed of, yet the 
seandal sooner dies away and is forgotten; and there- 
fore, from the greater degree of mischief and malice 
attending the one than the other, the law allows the 
party tojustify in an action for words, though not for 
written scandal.” 

In support of his view the ‘‘Gentleman of the Inner 
Temple” cites Rex v. Roberts, B. R. M. T.8 Geo IL. 
This case does not appear in the published réports, 
but it is referred to by Holt in his Law of Libel (1812), 
as being considered at one time as an authority. Holt 
cites a dictum of Lord Hardwicke in this case: ‘It 
is said that ifan action were brought, the fact, if true, 
might be justified; but I think this is a mistake. I 
never heard of such a justifieation in an action for 
libel even hinted at. The law is too careful in dis- 
countenancing such practices.’’ Holt, however, adds 
that in 1812 Rex y. Roberts was no longer considered 
good law, and refers to two unreported cases—King 
v. Parsons (1799) and Plunkett vy. Cobett (1804)—as 
authorities for the admission of the truth of the 
charge as a complete defence. 

The non-admission of the truth seems to have been 
a legacy from the Star Chamber jurisdiction, which 
in turn adopted the severe Roman law, De Libellis 
Famosis. Hudson in his treatise on the Star Cham- 
her, points out that this court has swept away “a 
gross error from the law of England—” /. é., that it is 
not a libel if the words be true. Iludson further 
stated that while spoker words may be justified, if 
the scandal be put in writing it is then *‘past any justi- 
fication, for it is not the matter but the manner which 
is punishable; for, as the woman said, she would 
never grieve to have been told of her red nose, if she 
had not one indeed.” 

As late as 1843 Lord Brougham, when giving evi- 
dence before the committee of the House of Lords 
appointed to inquire into the law of defamation, said: 
“] am quite clear,that the truth ought notto be made 
decisive either in civil or criminal proceedings, for 
cases may be found wherethe truth, instead of being 
a justification, would be an aggravation.” This 
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seems to have been the general view of those who 
were called before this commission, among whom 
were judges, magistrates, and newspaper editors. 
Their evidence throws a valuable sidelight on the 
subject of defamtion. 

One of the dangers involved in the admission of the 
truth as a defense is clearly shown by a witness 
named John Black, who was editor of the Morning 
Chronicle. When asked whether he had considered 
the law of libel, he naively replied: ‘‘more often than 
1 could wish for.” He then referred toa newspaper 
established for the express purpose of disseminating 
scandalous libels. This paper, the Argus, employed 
a professional pugilist on its staff, who received 31-2 
vuineas a week as nominal editor. He was a power- 
ful man, about 7 ft. high, known in the neighborhood 
as the Duke of St. Giles, and head of the clan M’Carthy, 
andwas able to mustera thousand hooligans from the 
locality ata moment’s notice. When anybody called 
with a horsewhip and asked for the editor, in the 
words of the report, ‘He rose up, and said, ‘I am,’ 
and the party bolted with all possible speed.’? This 
‘Duke of St. Giles’? seems to have his counterpart at 
the present day in Germany,: where the Sitzredacteur 
is employed to go to prison when the real editor trans- 
vresses the press laws. 

Another witness, the editor of the Examiner, did 
not seem to have quite made up his mind on this 
point. He was then pressed. ‘*Do you not consider,”’ 
he was asked, *“‘that tke admission of evidence of the 
truth would greatly aggravate the pain and mischief 
caused by the publication of the libel?’ ‘“‘Yes,’”’ he 
replied, “but that is the case in any proceeding. 
Being dragged from private life into court isa great 
pain. There is a great pain, it seems to me, in the 
whole operation of seeking justice.”? A further ques- 
tion was then put tohim: “If a lady should be held 
upto the public as having false hair, false teeth, and 
fulse eyebrows, which is utterly unknown to anybody 
hut her waiting-maid, that, if proved, is an absolute 
defense. Do you approve of that ?’”? This hypotheti- 
cal case seems to have clinched the question with him, 
for he replied, ‘No; I certainly do not.”? Although 
his reply does not carry us much further, it is at least 
an interesting example of early Victorian ethics. 

In Lord Denman’s view, the admission of the truth 
as a defense tended to enable the wrongdoer to take 
advantage of his own wrong, by challenging the 
character of the person injured. The upshot of this 
commission was a recommendation that the truth 
should not be a sufficient defense in an action for 
libel or slander, unless the publication was also for the 
benetit ofthe commurity. One of the principles on 
which this recommendation was based seems to have 
heen the hardship caused by raking up some for- 
zotten peccadillo of the past, at atime when a man has 
turned over a new leaf, and is leading a respectable 
life. This is, no doubt, aserious defect in the present 
state of the law; but hard cases never made good law, 
and the safeguard of the plaintiff is that the justifica- 
tion must be as broad asthe charge (Weaver v. Lloyd, 
2b. & C. 678), in other words, it must be true in sub- 
stunce and in fact. As a rule, a really malicious de- 
fendant, unless he has an intimate acquaintance with 
the law of libel, will overstep the mark, and be un- 
able to prove the complete truth of his allegations. 
\nother reason for the admission of the truth as a de- 
fense is given by Mr. Justice Littledale in McPherson 
vy. Daniels (1829), 10 B. & C.272: ‘fhe plaintiff is not 
entitled to recover damages in respect of an injury to 
a charaeter which he does not possess.” England 
and America seem to stand alone in adopting this 





principle, while colonial and foreign legislatures re- 
quire, in addition, that the publication should be for 
the public benefit.—London Law Times. 





CORRESPONDENCE. 


THE OBJECTS OF LEGITIMATE LEGAL CRITICISM. 
Editor of the Central Lav Journal: 

My attention has been called to an article in Vol- 
ume 62, commencing on page 413, which is found in 
your edition of June 1, 1906, which is not quite clear 
as toits real meaning, and asI was attorney for the 
defendant, Bob George, and represented him in the 
court of appeals, the article might leave the impres- 
sion that I was the instigator of it, andjthe judge who 
tried this case was a personal friend of mine and also’ 
fellow-townsmuan, and necessarily feels that the arti- 
cle was intended as a thrust at him. While I con- 
fess that I always fight as hard and long as I can for 
my clients, yet I always try to confine my efforts te 
the work required in the trial of the case or in ep- 
peals and have never been guilty of resorting to 
newspaper articles; so I would be gladifyou would 
write Judge Thomas C. Humphry, at Atoka, Indian 
Territory, he being the judge who tried the case, that 
I had nothing to do with the instigation of the article. 
Of course, I readily see how the author of the article 
obtained the information, as the decision referred to is 
published in the Southwestern Reporter, and the arti- 
cle so states. I will state further, thacI have known 
Judge Humphry for about eighteen years. He and I 
were at one time law partners at Fort Smith, Ark. 
This was about eighteen years ago. We are also 
brother 32nd degree Masons, belonging to the same 
consistory. I had not read the article until he called 
may attention to it, and really did not know that it was 
in the JOURNAL, as I have been away from the office 
most of this month and have not read any of the June 
numbers. It was borrowed from my office by a 
brother lawyerin my absence and no intimation was 
given at the time it was borrowed as to what it was 
wanted for. The party borrowing the number 
showed it to the judge and of course he naturally 
thought that my office would be a good place to find 
some information as to the author of the article. 1 
see the article does not contain exactly what the judge 
thought it did, but appears to be written by the editor 
of the JOURNAL. I want you to understand that | 
recognize your right to criticise any decisions of any 
judges and I think that it is the duty of a standard 
law journal to take up and discuss as well as criticise 
decisions that are not correct. J. G. Rais. 

Atoka, Ind. Ter., June 15, 1906.9 


[Ep. Norre.—We desire publicly to say, as must ap- 
pear from a glance at the editorial referred to, that 
our criticism in that particular instance was not in- 
s#pired by any suggestion from any attorney interested 
in the case. Moreover itis an invariable rule of this 
office to refuse absolutely to publish anything on the 
suggestion of an attorney relative to a case pending 
or in criticism of a judge who has decided a case 
against him. In the latter instance we generally re- 
fer the discomfited counsel to the nearest tavern 
where he can enjoy the right of every mem- 
ber of the profession, to ‘‘cuss the court” until 
his injured feelings are sufficiently assuaged. On 
the other hand we do not hesitate to criticise an 
opinion of any court which we believe to be a de- 
patture from sound principles of law. Ifalaw journa 
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is to command any respect from the profession we 
are persuaded that it must assume the prerogative, 
_ which rightfully belongs to it, of pointing out what 
it is convinced to be error, and in behalf of the 
profession (not of any defeated party to a case) de- 
mand that the same error be not repeated lest it 
become a precedent for future courts and attorneys 
to stumble over. Itis trae, few law journals have 
sought to undertake this somewhat disagreeable task, 
but the plan on which the CENTRAL Law JOURNAL 
is conducted, that of contining itself solely to the law 
and its development, makes it incumbent upon us to 
take up this burden, however distasteful it may seem. 
The many letters of encouragement we have received 
from the profession lead us to believe that they are 
quite satistied with our methods of criticism, which 
are always wholly impersonal and intended only to 
promote the progress of the law, and not to reflect on 
the character of any party to the opinion criticised, 
either judge or counsel.]} 





PROVINCE OF A LAW JOURNAL ‘TO CRITICISE OPIN- 
IONS OF COURTS OF LAST RESORT. 


Editor of the Central Law Journal: 


I take the liberty of suggesting that you do not let 
Mr. Brennan bulldoze you into making the CENTRAL 
LAW JOURNAL an inocuous and dull publication by 
refraining from all criticism of decisions. What the 
courts decide the members of the bar will sooner or 
later learn from their published reports, but what 
they should have decided we will not know exeept so 
far as it falls to us to personally criticise some opinion 
or other in the course of our practice, but such criti- 
cisms are often not as influential as a criticism by an 
editor, because they are made by interested parties, 
and furthermore they reach a much smaller field than 
an editorial reaches. For these reasons I hope you 
will continue to give your views of various decisions 
in the CENTRAL LAW JOURNAL, and call a “spade a 
spade” whenever it is necessary. 

St. Louis, Mo. GEO. R. Lock woop. 


BOOK REVLEWs. 





MAGEE ON BANKS AND BANKING, 


For some time it has been hoped that we would 
soon bave a work on the subject of Banks and Bank- 
ing by one who was not only familiar with the law but 
also with the practical details of this subject. We 
now have such a work prepared under the authorship 
and direction of H. W. Magee, B. L., member of the 
Los Angeles bar and formerly one of the board of 
bank commissioners of the state of California. The 
work is, concisely stated, a treatise on the law of na- 
tional and state banks, including the clearing house 
and trust companies, with an appendix containing 
the national bank act as amended and instructions 
relative to the organization of national banks. The 
aim of the author in writing this book has been to 
make it a treatise of special value and practical serv- 
ice to the banker and lawyer. ‘The author has en- 
deavored in the treatment of the subject to define the 
various powers and laws which control and regulate 
the business of banking, and to demonstrate clearly, 
both to the banker and the lawyer, just what a bank can 
and cannot do. We met the author of this work per- 
sonally ashort time ago and enjoyed a conversation 


with him on the fine points of the law relative to bank - 





ing. We found Mr. Magee a practical banker as 
well as a good lawyer and his enthusiasm for his 
specialty is contagious. He informsus that this book 
represents almost half a life time of thought and ef- 
fort to master the intricasies of the law of banks 
and banking. So well has Mr. Magee performed his 
task that we confidently believe that his .work will 
very soon become an authority on the subject of 
which it treats and a leading text-book in schools 
and colleges. No better idea of a new text-book can. 
be received than that conveyed by a glance at the 
topies discussed. We cite the following chapter head- 
ings taken by selection from the table of contents, 
each of which chapter headings it must be borne in 
mind is itself carefully subdivided: Banking a Con- 
stitutional and Legislative Privilege; Power of State 
to Regulate the Business; Banking Without Au- 
thority; Banks Classified and Detined; Organization 
of Banks; By-Laws of Banks; sStockholder’s Rights 
and Liabilities; Bank Officers and Agents, discuss- 
ing fully the office of the president, the cashier, the 
paying and receiving tellers, the note teller, etc.; Bank 
Powers Detined; Converting State into National 
Banks; Amending Bank Charters; Increasing or Re- 
ducing Capital Stock; Deposits; Checks; Overdrafts: 
Certificates of Deposit; Bank Loans; Bank Discounts; 
Safe Deposit Department; Lending Credit; Notes 
and Acceptances; Collections; Savings Department; 
Insolvency; Dissojution; Clearing Houses; Trust 
Companies, ete., ete. 

Printed in one volume of 800 pages and published 
by theauthor. For sale by the Central Law Journal 
Company, St. Louis, Mo. 


HESSELTINE ON TRADE MARKS. 


-While many subjects of law are more often litigated 
hardly any subject of law recurring in the civil prac- 
tice of the practitioner is productive of as lucrative a 
practice or of litigation fraught with such large finan- 
cial interest. ‘*What’s ina name?” asks one of Shake- 
speare’s famous characters, with a sneering doubt as 
to whether any value whatever attaches to mere ap- 
pellatives. **A rose by any other name would smell 
as sweet,” may be true, literally, but such other name 
would not convey to mind the same imagery of sweet 
impressions which troop to the call of the old ac- 
eustomed word. In the storehouse of the mind 
are gathered the constant and = ever-recurring 
impressions which. words and objects make upon 


us. Following the economy of nature, which 
consumes every energy, the mind to a greater 
or less extent conserves every impression and 


the accumulative force which a multitude ofthe same 
or similar impressions which the same word or object 
makes upon the mind, is the measure of the value of 
any word. Thus it has come about that the law ever 
watchful to protect the property of the citizens has 
come to appreciate that a word coined for the oceas- 
ion and attached to some article, a word which per- 
haps when first coined might appear absolutely 
worthless, a vulgarism, as for instance, *‘Uneeda,’ 
comes from successive and constant advertising, a 
word of intrinsic value. This increased value of an 
intrinsically worthless combination of letters is not 
the result of any magician’s wand nor of some mysti- 
eal alchemy, but arises solely from the cumulative 
impression or imagery which that wordbyits constant 
recurrence has implanted in the mind. It may have 


taken a million dollars to impress the usage of some 
strange word on a million minds, but even tbat large 
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expenditure of money is not lost, it attaches itself to 
the strange word, adopted as we term as a trade mark 
and very often brings to its fortunate possessor a for- 
tune many times the size of the original mvestment, 
so, therefore, the law very properly sees sometimes a 
large intrinsic value inaname and seeksto protect it 
from assault and appropriation as much asany more 
tangible preperty. Itis the increasing tendency to 
make use of the peculiar mental processes of percep- 
tion which adds value toaword in proportion to the 
number of favorable impressions which such word, 
constantly recurring, makes upon the minds of the 
people, that bas increased litigation among business 
men to protect the names adopted to designate their 
wares and merchandise. Indeed, very often the trade 
mark of a tirm is equal in value to its good will, in 
fact is its good will. Suppose the manufacturer of 
“Castoria” or “Vaseline” were to sell the right to use 
their trade marks or trade names, would not such sale 
be equivalent to the sale of the entire good will of those 
respective enterprises. So itis that an infringement 
of a trade name is an illegal assault upon or appro- 
priation of the good will or business of another and 
must be resented w:th energy or the business of a 
life time may be destroyed by one infamous and in- 
sidious assault. It is such assaults that constitute 
unfair trade and make necessary that the strong arm of 
the law apply the most appropriate remedy for relief. 
The work which we have for review at this time 
handles the subject from the standpoint of the man 
absolutely conversant with every detail of his subject. 
No work have we read on the subject that socharmed 
us with its clearness of reasoning and of expression, 
with its superb and confident handling of conflicting 
decisions and with its close and accurate differentia- 
tion of the cases cited. The work is absolutely com- 
prehensive and exhaustive and is the ideal work for 
the practicing lawyer, while at the same time it lends 
itself to the purposes of the student of the law who 
wants to know the reason of a rule of law or its ex- 
ception rather than their mere statement. 

Printed in one volume of 390 pages and published 
by Little, Brown & Co., Boston, Mass. 


KING’S PERJURY POR PAY. 

It isa sad, even if somewhat overdrawn picture, 
that Dr. Willis P. King paints of our present day 
civilization in his work entitled ‘*Perjury for Pay.” 
Dr. King bas been for a number of years assistant 
chief surgeon of the Missouri Pacifie Railway Co., 
and he defines the purpose of his work as an “expose 
of the methods and criminal cunning of the modern 
maligner,” referring principaily to those who work 
up fraudulent damage suits against publie carriers. 
The charge which Dr. King makes and proves, prima 
facve, is indeed a serious indictment against human 
nature, and if the indictment is fully sustained by all 
the facts and by actual conditions existing similar to 
those recited by Dr. King, this world is indeed a 
dark place to live in and the honest man is as rare to- 
day as in the age in which old Diogenes lived and 
mourned his inability to find an honest man. It is 


no doubt true that perjury is the most prevalent: 


crime in the world. False swearing in court and be- 
fore the tax assessor has been a stumbling block of 
many aman who has started out to erect for himself 
the monument of a noble character. The former 
phase of the subject is the one in which the legal pro- 
fession is most directly interested and it is the one 
discussed by Dr. King in the present work. It will 
surprise lawyers to know that most damage suits 





have this element of perjury in them. In fact, Dr. 
King even makes the statement that they are indeed, 
“rare individuals, the honest litigants in persona) in- 
jury litigation—the men and women who do not want 
something for nothing; who, though, perbaps seri- 
ously injured, are willing to go upon the witness 
stand and swear to the truth concerning it—adding 
nothing and nothing concealing.””? And lawyers who 
manage such litigation will be surprised to learn from 
Dr. King that “while a great majority of these people 
do get hurt, more or less, and the dishonest schemes 
to make money out of’ the accident come to them 
afterward, that, nevertheless, if we could know the 
truth about the number who go to work and deliber- 
ately create the accident, he would be astonished 
more than eyer.”? 

The exact limits of the indictment presented by Dr- 
King is given in a paragraph in the introductory 
chapter, where he says: “During the twenty-five 
years of my service with the Missouri Pacific Railroad 
Company, I examined, by order of the chief surgeon, 
or by request of the general claim agent, more than 
two hundred injured passengers or persons assumed 
to have been injured and for whose supposed injuries 
suit was brought. Ltis humiliating to American man- 
hood for me to be obliged to say, in justice to the truth 
in the matter, that I found only six or seven of these 
more than two hundred, to have been permanently 
injured as claimed by them. So that about two hun- 
dred or more of these persons—citizens, passengers: 
and others—were attempting to sustain their cases, 
and, if possible, win them, and thereby get a verdict 
for a large amount of money, solely by malingering, 
fraud and perjury on their part and by perjury of their 
relatives or friends or both.” This book of Dr. King 
is very interesting, absorbingly so at times, and the 
great mass of stories collected by him showing the in- 
genuity in which persons already afflicted with some: 
severe disease, such as tuberculous knee, manage te 
get injured or create an injury and fasten the respon— 
sibility for the loss of a leg which would have been 
amputated anyway, whether the alleged injury had 
happened or not, is a revelation of wickedness that is 
indeed marvelous. The influence of this work will 
tend to make courts and juries more careful in ren- 
dering judgments in perronal injury litigation. 

Printed in one 12mo. volume of 312 pages, and pub- 
lished by The Burton Company, Kansas City, Mo. 


BOOKS RECEIVED. 





The Law of Marriage and Divoree, Giving the Law iv . 
all the States and Territories, with Approved 
Forms. By Frank Keezer, of the Boston (Massa- 
chusetts) Bar. Boston. William J. Nagel, 1906. 
Buckram, pp. 626. Price $4.00. Review will fol- 
low. 


The American Digest Annotated, Continuing without 
Omission or Duplication the Century Edition of the 
American Digest, 1658 to 1896. 1905 B. A Digest of 
all Current Decisions of all the American Courts, as 
Reported in the National Reporter System, the Offi- 
cial Reports, and elsewhere, together with impor- 
tant English Cases, from April 1, 1905, to September 
30, 1905, and Digested in the Bimonthly Advance 
Sheets for June, August, and October, 1905 (Nos. 
187-189). Prepared and Edited by the Editoria) 
Staff of the American Digest System. St. Paul, 
Minn. West Publishing Company, 1906. Review 
will follow. 








CENTRAL LAW JOURNAL. 





No. 3 








HUMOR OF THE LAW. 





Just once, after he had been on the stand continu- 
ously for many hours, the great financier lost his tem- 
per, and retorted with an angry answer. 

“I’m afraid you forget that you are a gentleman,” 
observed counsel. 

The rebuke struck home. The witness winced vis- 
ibly. But he was not unwilling to justify himself. 

‘Where one is called on to forget so many things, 
all at once, one becomes confused, you know,” he 
stannmered.—Life. 


The following colloquy concluded a trial in Wor- 
cester County ofa traveling evangelist for non-sup- 
port of his wife. 

“TI am now in the tribunal of justice. My fate I 
leave in the hands of the Lord and this court.”’ 

‘**He who provides not for his own household and 
denies the faith is worse than an infidel,’ the scripture 
says,” said Judge Utley. 

“Jesus says—” said Fenner. 

‘Fined $20,” said Judge Utley. 


““Gentiemen,” said the president of the gas com- 
pany to the board of directors, *‘I have called you to- 
gether to officially announce what you must have seen 
in the daily papers. The legislature has passed a law 
to compel us to furnish gas at 80 cents a thousand.” 

“Tt’s unconstitutional!’ exclaimed one. 

“We must get lawyers and fight it!” added a sec- 
ond, 

“it’s oppression pure and simple!” announced a 
third. 

“Yes, gentlemen, we must now sell our gas at a re- 
duction of 20 per cent. but ——” 

“Outrageous! Outrageous!’’ 

‘*But, as I was going to say, Providence is with us. 
Of that last lot of 100,000 meters over 98 per cent regis- 
ter over 30 percent in our favor, and the good work 
of drawing dividends and founding orphan asylums 
will still go on.” 


WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and ef all the Federal Courts, 
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1. ACCIDENT INSURANCE — Employer’s Liability. — 
Amount paid by employer in settlement of suits against 
it founded on negligence of employee may be recovered 
from insurer against loss for negligence, who bad de- 
nied all liability and refused to defend suits.— St. Louis 
Dressed Beef & Provision Co. v. Maryland Casualty Co., 
U.S. 8. C., 26 Sup. Ct. Rep. 400. 

2. ACCORD AND SATISFACTION—Consideration. — Can 
cellation of a mortgagee and surrender of a note on the 
mortgagor’s assuming an uncertain obligation to sup- 
port the mortgage beld to constitute an accord and 
satisfaction.—McGiverin v. Keefe, lowa, 106 N. W. Rep. 
369. 

8. ACCORD AND SATISFACTION—Evidence.—In an ac 
tion on a note, evidence held to sustain defendant’s plea 
of accord and satisfaction.—Walsh v. Lunney, Neb., 106 
N. W. Rep. 447. 

4. ACTION—Absolute Deed as Mortgage —In an action 
at law for the possession of an estate conveyed as secur- 
ity or reserved, the court can from extrinsic evidence 
ascertain the full terms of the obligation, and a separ- 
ate bill in equity is unnecessary.—Hurd v. Chase, Me., 
60 Atl. Rep. 660. 

5. ADMIRALTY—Sale of Ship. — Where the purchaser 
ofa ship at a receivership sale paid money to lien claim- 
ants who had filed a libel against the vessel, the insol- 
vent estate had no equity in the money so paid, and the 
lien claimants, who were also creditors of the insolvent, 
could not be compelled to account for the same in the 
receivership proceedings.—In ve Red River Line, La., 4 
So. Rep. 250. 

6. APPEAL AND ERROR—AsSsignment of Sfrror.—An as 
signment that the court erred in not rendering judgment 
in favor of defendant and against plaintiff is too gen- 
eral, and may properly be disregarded. —City of Houston 
v. Potter, Tex., 91S. W. Rep. 389. 

7. APPEAL AND ERROR — Compensation for Special 
Services to Incompetent. — Act of special guardian of 
incompetent in accepting payment of allowance for 
services held not a waiver of his right to appeal from 
decree settling the accounts of the committee of the in 
competent.—Jn re Edwards, 97 N. Y. Supp. 185. 

5. APPEALJAND ERROR— Decree in Patent Infringement 
Suit.—A decree in a patent infringement suit against a 
single defendant, granting an injunction as to claims 
infringed, and sending the cause to a master for an ac 
counting, and dismissing the bill as to claims held in- 
valid, is not a final decree from which complainants can 
appeal.—Ezx parte National Enameling & Stamping Co., 
U.S. 8. C., 26 Sup. Ct. Rep. 407. 

9. APPEAL AND ERROR — Devolutive and Suspensive 
Appeal.—Where an order of appeal included the sus 
pensive and devolative, and the bond was good fora 
devolutive appeal only, the suspensive appeal only will 
be dismissed.—Gilmore & Maginnis v. Meeker, La., 40 
So. Rep. 244. 

10. APPERL AND ERROR—Exclusion of Evidence.—Ru!- 
ings excIndinga letterand a telegram will not be dis- 
turbed where they are not shown to be relevant, and the 
matters were testified to by plaintiff without objection 
and not contradicted. -Carlton v. King, Fla., 40 So. Rep. 
191. 

il. APPEAL AND Error—Insufficiency of Evidence.— 
Where the issue was whether a road was a private 
road, and appellant in his specifications as to the in- 
sufficiency of the evidence specifies that the evidence is 
undisputed that the roud was a private road, the specifi- 
cation was sufficient.— Palmer v. Northern Pac. Ry. Co., 
Idaho, §%8 Pac. Rep 947. 

12. APPEAL AND ERROR—Judicial Sales. — During an 
appeal from a judgment confirming a judicial sale, the 
supreme court has jurisdiction to entertain an applica- 
tion to redeem and determine the amount required — 
Thesing v. Westergren, Neb., 106N. W. Rep. 438. 
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27. BASTARDS—Support of Child.—The court on select- 
ing an institution for the maintenance of an illegitimate 
child held not authorized to require the father to give 
security for the payment of its support there.—People 
v. Stringer, 97 N. Y. Supp. 40. 

28. BENEFIT SOCIETIES—Corpurate Name. — Where a 
name of a beneficiary insurance Company contains a de- 
scriptive word by which the society is generally known, 
to incorporate that word as the characteristic word in 
the name of a proposed new company will be denied.— 
Knights of Maccabees of the World v. Searle, Neb., 106 
N. W. Rep. 448. 

29. BENEFIT SOCLETIES—Failure to Pay Assessment.— 
In an action on a life insurance policy, it was not error 
to decline to admit testimony that the insured had failed 
to pay an assessment, when there was no proof, or offer 
of proof that an assessment had been levied.—Kinney v. 
Brotherhood of American Yeomen, N. Dak., 106 N. W 
Rep. 44. 

30. BENEFIT SOCLETIES—Presumption Against Suicide. 
—On an issue as to whether the insured in a mutual ben- 
efit certificate committed suicide, the presumption 
against suicide arising from the love of life is to be 
treated as evidence in the case.—Tackman v. Brother 
hood of American Yeomen, Iowa, 106 N. W. Rep. 350. 

41. BENEFIT SOCIETIES—Salaries of Officers.—A fra- 
ternal benetit society whose power as to salaries of the 
officers is vested in an executive committee held not 
bound by the acts of the members of the society.—Bur 
dick v. Sons & Daughters of Protection, Neb., 106 N. W. 
Rep. 466. 

32. BripGEs—Construction Between Two Counties.— 
Resolutions adopted by counties tor the construction of 
a bridge over a stream forming a boundary between 
them held to constitute concurrent acts for the con- 
struction of the bridge.—Bremer County v. Walstead, 
Iowa, 106 N. W. Rep. 352 


33. BROKERS—Commissions.—A broker held not en- 
titled to recover commissions without proof that the pro- 
posed purchaser was financially able to purchase on the 
terms proposed.—Sherburn Land Co. v. Sexton, Iowa, 
106 N. W. Rep. 378. 

34. BUILDING AND LOAN ASSOCIATIONS — Advance 
Payment of Dues.—A member of a building and loan as- 
sociation held not a creditor of it because of payment of 
dues in advance, with a discount, beyond the time of its 
insolvency, under one of the urticles of association. — 
People v. New York Building & Loan Banking Co., 97 N. 
Y. Supp. 81. 

35. CARRIERS—Kquipment of Cars.—The use by a rail- 
road of ordinary three-step passenger car held not neg 
ligence.—Crowe v. Michigan Cent. R. Co., Mich., 106 N. 
W. Rep. 395. 

36. CARRIERS — Injuries to Passengers. — Where the 
declaration alleges that plaintif® was injured by being 
thrown from a car, it is error to charge on theory that he 
was compelled to jump therefrom.—Pensacola Elevated 
Terminal Ry. Co. v. Haussman, Fla., 40 So. Rep. 196. 

37. CHATTEL MORTGAGES—Priorities —The purchaser 
of personal property at x mortgagee’s sale, under a 
junior mortgage, held not entitled to the property as 
against the prior mortgagee. — Youngberg v. Walsh, 
Kau., 83 Pac. Rep. 972. 

38. CONSTITUTIONAL LAW—Delegation of Legislative 
Powers.—Legislative functions held not uaiawfully del 
egated by Pub. Acts Mich. 1901 (Act. No. 173), relating to 
taxation of railroads and other corporate property.— 
Michigan Cent. R. Co. v. Powers, U.S. 8S. C., 26 Sun. Ct. 
Rep. 459. 

389. CONSTITUTIONAL LAW—Disposition of Moneys Paid 
Into Court.—Laws 1892, p. 1207, ch. 651, § 9, requiring mon- 
eys paid into court and remaining in the hands of any 
county treasurer or of the chamberlain of New York 
City for the period of 20 years to be paid to the state 
treasurer, held not invalid as depriving the benefi- 
ciaries of the money of the same without due process of 
law.—People vy. Keenan, 97 N. Y. Supp. 77. 

40. CONSTITUTIONAL LAw—Necessity of Determining 





13. APPEAL AND ErrRoR—Jurisdictional Amount. — Ip 
an action to recover $1,349, where the defendant admits 
that there is due $1,090, and the verdict is for $1,094.60, the 
amount in controversy on appeal by defendant is $94.60, 
and the supreme court is without jurisdicticn.—Fredo- 
nia Gas Co. v. Bailey, Kan., 83 Pac. Rep. 982. : 

14. APPEAL AND ERROR—New Trial.—A grant of a new 
trial will not be sustained as based on the ground that 
the verdict was not sustained by the evidence and was 
discretionary, unless the record shows it was so grant- 
ed.—In re Bradley’s Estate, Minn., 106 N. W. Rep. 338. 

15. APPEAL AND ERROR — Questions Reviewable. — 
Where judgment was rendered on a demurrer inter- 
posed toa count of a complaint, the sufficiency of the 
complaint was not before the appellate court for review. 
—Sloss-Shefficid Steel & Iron Co. v, Holloway, Ala., 46 
So. Rep. 211. 

16. APPEAL AND ERROR—Record’s Failure to Contain 
all the Evidence.—Where a record on appeal does not 
show that it contains al! the evidence, no error arising 
ov the evidence can be reviewed.—Hanover State Bank 
vy. Henke, Okla., 83 Pac. Rep. 926. 

17. APPEAL AND ErrorR—Record to Show Motion for 
New Trial.—A judgment will not be reversed for error 
of law unless it is alleged in the petition in error and 
shown by the record that the court erred in overruling 
the motion for a new trial..-Beckwitb v. Dierks Lum- 
ber & Coal Co., Neb., 106 N. W. Rep. 442. 

18. APPEAL AND ERROR—Review of Action in Equity.— 
Where in equity the court makes special findings only, 
and the evidence is not preserved, if there is no finding 
upon a material issue, that issue must be determined 
against the party on whom the burden of establishing it 
rested.—Kupke v. Polk, Neb., 106 N. W. Rep. 459. 

19, ATTACHMENT—Nature and Extent of Lien.—A judg- 
ment for plaintiff in attachment becomes, when docket: 
ed,alien upon all the real property of the judgment 
debtor, but does not establish any specific interest in 
his land.—Oliver v. Wrigbt, Oreg., 83 Pac. Rep. 870. 

20. ATTACHMENT—Evidence.—In attachment, on the 
issueas to whether the attachment debtor bought pro- 
perty for himself or as agent, evidence of bis financial 
condition, both on and prior to the day of purchase, held 
admissible.—Flegel v. Charles Koss & Bros. Co., Oreg., 
83 Pac. Rep. 847. 

21. ARBITRATION AND AWAKD—Agreement to Arbi- 
trate.—An arbitration Clause in a contract held no de- 
fense to an action on the contract; defendants having 
taken no steps to carry out the agreement for arbitra - 
tion.— Grant v. Pratt & Lambert, 97 N. Y. Supp. 29. 

22. ASSIGNMENTS—Effect.—An assigumentof causes of 
action on account of trespass on real estate described 
held to transfer a cause of action for a conversion of 
logs taken from the land —Dunbar v. Montreal River 
Uumber Co., Wis., 106 N. W. Rep. 389. 

23. ASSIGNMENTS — Misjoinder of Parties. — Where 
plaintiff had transferred her entire cause of action to a 
coplaintiff, prior to commencing the action, the cem- 
plaint was demurrable for misjoinder of parties plaintiff. 
—Alexander v, City of Gloversville, 97 N. Y. Supp. 198, 

24. ATTORNEY AND CLIENT—Right to a Lien.— An attor 
ney hasa lien for his compensation for professional 
services and for disbursements on the moneys and pro- 
perty received by him on his Client’s behalf in the 
course of his employment.—In re Bender’s Will, t7 N. 
Y. Supp. 171. 

25. BAILMENT — Unauthorized Use of Property.—The 
measure of damages for the unauthorized use of the 
property of another by a bailee thereof, is the value of 
the use itself and any damage that may be done to the 
property in so using it, or, if it amounts to conversion 
the value of the property.—State y. State Journal Co. 
Neb., 106 N. W. Rep. 434. : 

26. BANKRUPTCY—Fraudulent Conveyance.—In a suit 
by a trustee in bankruptcy to set aside a conveyance by 
the bankrupt as fraudulent, held not necessary for his 
bill to allege the order of the bankrupt court authoriz- 
i :g the suit.—Chisolm v, Wallace, Ala , 40 So. Rep. 219. 
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Constitutional Question.—The constitutionality of a law 
will not be passed upon unless itis absolutely necessary 
to do so to decide a case.— Mills Novelty Co. v. Dunbar, 
Idaho, 83 Pac. Rep. 932. 

41. CONSTITUTIONAL { aw—Street Railroad Franchises. 
~Act lll. June 9, 1897, ratifying grants of street railways 
of permission to use cables, electric, or other power, 
cannot be destroyed by subsequent repeal. — Blair v. 
City of Chicago, U. 8. 8. C., 26 Sup. Ct. Rep. 427. 

42. CONTRACTS—Assignment of Life Policy.—An as- 
signmentof a life policy in consideration of the as- 
signee agrecing to become the assignor’s wife is sup- 
ported by a good consideration except as against prior 
creditors or an assiguee for value.—Howe v. Hagan, 97 
N. Y. Supp. 86. 

43. CONTRACTS —-Benefit of Third Party.—Where ven- 
dee of personalty assumes as a part of the price a debt 
ot the vendor to a third person, the creditor may en- 
force the obligation against both parties. — Butler vy. E. 
K. Bruce & Co., Neb., 106 N. W. Rep. 445. 

44. CONTRACTS — Merger. — Before one contract is 
merged in another, the last contract must be between 
the same parties, and embrace the same Subject-matter, 
and have beeu so intended by the parties.—Walsh v. 
Lunney, Neb., 16 N. W. Rep. 447. 

45. CONTRACTS — Renunciation. —In order that a re- 
nunciation or repudiation of a contract by one party 
may justify the other in treating it as a breach, it must 
be a clear and distinct repudiation of obligations under 
the contract. — National Contracting Co. v. Hudson 
River Water Power Co., 97 N. Y. Supp. 92. 

46. CORPORATIONS—Action by Stockholder.—A corpor- 
ation held a necessary party in an action by one of its 
stockholders against its president for an accounting for 
stock delivered to such president in payment of assets 
of the corporation taken by another company on con- 
svlidation.—Knickerbocker v. Conger, 97 N. Y. Supp. 
427. 

47. CORPORATIONS —‘“‘Doing Business’? in Foreign 
State.—A single business transaction in a state by a for- 
eign corporation held not “transacting business” within 
the meaning of Rev. Cedes 1899, §§ 3261 3265. — State v. 
Robb-Lawrence Co., N. Dak., 106 N. W. Rep. 406. 

48. CORPORATIONS — Mortgages. — Mortgage claims 
against an insolvert corporation should be evidenced 
by acts of mortgage and proof that officer was author- 
ized by the directors to execute the instruaments.—Jn re 
Red River Line, La., 40 So. Rep. 250. 

49. CORPORATIONS—Mor'!gage to Secure Bonds.—The 
owner of corporate bonds should not be appointed 
trustce in a mortgage given to secure the bonds.—Jn re 
Bostwick, 97 N. Y. Supp. 76. 

50. CORPORATIONS—Rule of Comity. — A foreigu in- 
S$ urance corpuration, though liceused to do business in 
the state, Cannot recover on a contract made with a res- 
ident of the state, ifthe contract is one which domestic 
corporations are forbidden to make. — Walker v. Rein, 
N. Dak., 106 N. W. Rep. 405. 

51. COVENANTS—Ruonning with Land.—In order fora 
covenant to run with the land there must bea privity of 
estate between the covenanting parties, and the cove- 
nant must have relation to an interest created or con- 
veyed.—Deason Vv. Findley, Ala., 40 So. Rep. 220. 

52. CRIMINAL EVIDENCE—Exclusion.—On trial for an 
assault with intent to kill, exclusion of question whether 
accused’s appearance on the night would indicate that 
he had jast attempced to kill a person was proper, as the 
answer would have been a mere opinion.—state v. Bau- 
doin, La., 4080. Rep 239. 

53. CRIMINAL LAW—Irregularities in Selection of Jury. 
—Vileasin abatement setting up mere irregularities in 
the selection of jurors should be drawn with the great- 
est accuracy and precision, and must be certain to every 
intent.—Colson v. State, Fla., 40 So. Rep. 183. 

54. CRIMINAL TRIAL—Bill of Exceptions.—In a crim 
inal case, a bill of exceptions signed in vacation, no 
valid order granting time having been made nor agree- 








ment of counsel entered into, should be stricken out on 
motion.—Ray vy. State, Ala., 40 So. Rep. 224. 

55. CRIMINAL TRIAL — Competency of Expert Physi- 
cians.—In homicide, physician held properly permitted 
to answera question over an objection to the compe 
tency of the question, where there was no objection to 
the competency of the physician as a witness.—State vy. 
Martin, Oreg. , 83 Pac. Rep. 849. 

56. CRIMINAL TRIAL—Instructions as to Perjury.—In a 
prosecution for perjury, failure of the court to recharge 
the rule that perjury must be proved by two witnesses, 
or one witness and corroborating circumstances, as a 
part of an additional instruction, held not error.—State 
v. Smith, Oreg., 83 Pac Rep. 865. 

57. CRIMINAL TRIAL—Jury to Determine Insanity.— 
Where, on investigation of an application to determine 
the sanity of a convict sentenced to death, the judge 
finds that the convict appears to be insane, ajury should 
be impaneled to try the question of insanity.—Barker v 
State, Neb., 106 N. W. Rep. 450. 

58. CRIMINAL TRIAL— Misleading Instruction on Homi 
cide Case.—In homicide, a charge that before the jury 
can convict defendant the hypothesis of his guilt should 
be consistent with all the circumstances is misleading.— 
Neilson v. State, Ala., 40 So. Rep. 221. 

59. DEATH—Damages.—In an action against a master 
for wrongful death, that intestate may have saved some 
money out of his earnings, which his widow had at the 
time of his death, would not reduce the amount of recov 
ery.—-Sloss Sheffield Steel & Iron Co. v. Holloway, Ala., 
40 So. Rep. 211. 

60. DEEDS—Consideration.—Testimony that a grantee 
ina deed from his father made some agreement with 
reference to payment of certain sum toa brother did not 
show any obligation to pay such sum to his father’s es- 
tate.—McGiverin v. Keefe, Iowa, :06 N. W. Rep. #69 

61. DEEDS—Delivery.—The grantee’s assent to a deliv- 
ery of a deed is presumed from the mere beneficiary 
character of the transaction, subject to be rebutted by 
proof to the contrary.—Whiting v. Hoglund, Wis., 106 
N. W. Rep. 391. 

62. DEEDS—Quitclaim —Where an owner whose title 
was extinguished by a tax deed quitclaimed the prem- 
ises, the grantee in the quitclaim deed acquired no title 
as against the grantee in the tax deed.— Williams y. Con 
roy, Colo., 83 Pac. Rep. 959. 

63. DIVORCE—Evidence.—In a suit fer separation, the 
court will be mindful that there may have been a great 
deal which, owing to the mouth of the plaintiff being 
sealed, it may have been impossible to bring to its at- 
tention.—Harrison v. Harrison, La., 40 So. Rep. 232. 


64. DivoRCcE—Support of Children.—Where an abso- 
lute divorce was granted the wife and the custody of a 
minor child awarded her, the power of the court extends 
to the subsequent alteration of the decree so as to secure 
the full performance by the father of his duty tocare for 
his child.—McAllen v. McAllen, Minn., 106 N. W. Rep. 100. 

65. DivorncE—When Granted.—Divorce will not be 
granted to one who is shown to be guilty of asimilar of- 
fense as that of which he complains.—Stoneburper v. 
Stoneburner, Idaho, 83 Pac. Rep. 938. 

65 EASEMENTS—Reservation in Deed.—An easement 
ofa right of way created by reservation in a deed helda 
reservation of u present right, excluding by implication 
any interference by the grantee except the right of use 
on maintaining gates.—Reed vy. Gasser, lowa, 106 N. W 
Rep. 383. 

67. KASEMENTS—Rights of Grantor.—The right Of an 
easement does not prevent the right of the owner of the 
fee from so using it as not to unreasonably interfere 
with the special use for which it was acquired.—Thomp- 
son v. Germania Life Ins Co , Minn., 106 N. W. Rep. 102. 

68. EASEMENTS—Right to Support of Walls.—Owner of 
second story of a building held not entitled to compel 
owner of first story to keep his walls in repair so as to 
support the second story.—Jackson y. Brins, Iowa, 106 
N. W. Rep. 1. 
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69. ELECTION OF REMEDIES—Inconsistent Remedies.— 
The docirine of election of remedies applies where a 
party who actually has at hand two inconsistent reme- 
dies with fall knowledge thereof proceeds to enforce 
one of them.—Turner v. Grimes, Neb., 106 N. W. Rep. 
465. 

70. Equiry—Laches.—Where laches and staleness of 
claim in a suit in equity are apparent from the petition, 
objections may be taken by demurrer.—Hawley v. Von 
Lanken, Neb., 106 N. W. Rep. 456. 

7l. EstorprgeL — After Acquired Rights. — Though 
grantor is estopped from acquiring subsequently a 
mortgage lien against the premises conveyed, on con- 
veyance of the premises by a subsequent grantee the 
mortgage so acquired becomes enforceable in the hands 
of the original grantor or his assignee.—Tappan v. Hunt- 
ington, Minn.,106N. W. Rep. 98. 

72. KstTOPPEL—Failure to Deny Adverse Claim.—A 
purchaser at execution sale held not estopped from 
claiming the entire property sold by the mere fact that 
he was silent at the sale when a third party protested 
against the sale, announcing that the judgment debtor 
only owned an undivided one. fifth interest in the prop- 
erty.— Mansfield v. Johnson, Fla., 40 So. Rep. 196. 

73. KSTOPPEL—Inconsistency of Conduct.—In an action 
by a corporation against its president and general man- 
ager for an accounting held that plaintiff Was not ina 
position to object to an allowance of dividends declared 
upon trust stock held by defendant.—Consolidated Fruit 
Jar Co. v. Wisner, 97 N. Y. Supp. 62. 

74. ESTOPPEL—Validity of Delegate Meeting of Society. 
—A person carnot attack the validity of a delegate meet- 
ing of a society where he participates in it and becomes 
a candidate for an office to be filled.—Burdick v. Sons & 
Daughters of Protection, Neb., 106 N, W. Rep. 466. 

75. EVIDENCE — Best and Secondary Evidence. — A 
proper foundation having been laid, copies of letters 
and telegrams relating to a contract for the sale of lands 
sought to be specifically enforced held admissible.— 
Stephens v. Faus, 8S. Dak., 106 N. W. Rep. 56. 

76. EVIDENCE—Cause of Death.—In an action ov a 
mutual benefit certificate, evidence of experiments tend- 
ing to show the cause of deceased’s death held admis- 
sible.—Tackman v. Brotherhood of American Yeomen, 
Iowa, 106 N. W. Rep. 350. 

77. EVIDENCE—Certified Copy of Execution.—Where 
an original execution has been returned tothe court 
which issued it, the clerk of that court having the custo- 
dy of such original has authority under the statutes of 
this state te certify a copy of the original, and such 
certified copy is admissible in evidence without produc- 
ing the original.—Mansfield v. Johnson, Fla., 40 So. Rep. 
196, 

78. EVIDENCE—Defective Machinery.—In an action for 
injuries to employee while putting covering on rollers in 
4 mangle, expert testimony was proper with reference 
to the customary way of doing such work.—Carlin v. Ken- 
nedy, Minn., 106 N. W. Rep. 340. 

79. EVIDENCE—Knowledgve of Witness.—In an action 
for trespass, consisting of the attaching of telephone 
wires to plaintiff’s building, a certain witness held com- 
petent to testify that the wires were owned by defend- 
ant.—Bunke v. New York Telephone Co., 97 N. Y. Supp. 
46. 

80. EVIDENCE—Opinion of Physician as to Cause of 
Death.—In an action on a life insurance policy, the opin- 
ion of a physician as to the cause of death is not admis- 
sible, unless the facts on which the opinion is based are 
in evidence.—Kinney v. Brotherhood of American Yeo- 
men, N. Dak., \06N. W. Rep. 44. 

81. EVIDENCE—Oral Promise.—Where a grantee bas 
accepted a quitclaim deed, he cannot recover in an ac- 
tion at law on the g: antor’s alleged oral promise, made 
when the deed was delivered to puy certain taxes.—Al- 
sterberg v. Bennett, N. Dak., 106 N. W. Rep. 49. 

82. EXCHANGE OF PROPERTY—Defanlt and Action for 
Price.—Where the owner of personalty agrees to sell 
the same, to be paid for in real estate, and delivers such 





property to the purchaser, who fails to pay as provided, 
the seller may maintain an action for the price.—Niebels 
v. Howland, Minn., 106 N. W. Rep. 327. 

83. EXECUTION-— Judgment Creditor as Purchaser.—A 
judgment creditor whojpurchased land at execution sale 
held to take a good title as against persons to whom the 
judgment debtor conveyed the title even though the title 
was originally taken in the name of the judgment debtor 
by the consent of such persons in trust for them.— 
Mansfield v. Johnson, Fla., 40 So. Rep. 196. 

84. EXECUTION—Pendency of Other Action. — Judg- 
ment creditor held not entitled to order for examina- 
tion of third person in supplementary proceedings pend - 
ing action to set aside conveyances.—Lowther v. Low- 
ther, 97 N. Y. Supp. 5. 

85. EXECUTORS AND ADMINISTRATORS—Execution Sale. 
—If at the time a lien is acquired by a judgment creditor 
he has no notice of equities of third persons in real es- 
tate which stands in the name of the judgment debtor, 
the purchaser at the execution sale takes a good title, 
even though he had notice of such equities at the time 
of the sele.—Mansfield v. Johnson, Fla., 40 So. Rep. 196. 

86. EXECUTORS AND ADMINISTRATORS—Setting Aside 
Executor’s Account.—Where, on appeal from an order 
of the probate court vacating an administrator’s ac- 
count, the parties voluntarily litigate the merits of the 
account, the parties are bound by the result.—IJn re 
Bradley’s Estate, Minn., 106 N. W. Rep. 338. 

87. EXECUTORS AND ADMINISTRATORS — Settlement 
Without Administration.—A voluntary settlement and 
distribution of a decedent’s estate by the distributees 
without administration held binding.—Douglas v. Al- 
brecht, Iowa, 106 N. W. Rep. 354, 


88. EXEMPTIONS — Garnishment. — On the issue of 
whether money in the hands of a garnishee is exempt 
from garnishment, the amount of property owned by 
defendant is immaterial.—Recor v. Recor, Mich., 106 N- 
W. Rep. 82. 

89. FEDERAL CouRTs—Controversy Between States.— 
Conflict between states of Louisiana and Mississippi 
arising out of enforcement of oyster legislation held to 
create a controversy between the states within or‘ginat 
jurisdiction of Supreme Court of United States.—State of 
Louisiana vy. State of Mississippi, U. 8S. S. O., 26 Sup. Ct. 
Rep. 408. 


90. FEDERAL CouRTS—Diverse Citizenship.—A New 
York corporation may sue in a federal court on notes of 
an Tllinois corporation, though the treasurer of the 
latter corporation, to whose order the notes are made 
payable, maybe a citizen of Illinois.—Blair v. City of 
Chicago, U.S. 8. C., 26 Sup. Ct. Rep. 427. 


91. FinEs—Enforcement of Ordinance.—A person fail- 
ing to pay or replevy the fine imposed for violation of a 
city ordinance may be compelled to work on the street. 
—Bartlett v. City of Paducah, Ky.,91S. W. Rep. 264. 

92. FIRE INSURANCE—Authority of Agent.—An insur- 
ance agent whose powers are strictly limited by the con- 
tract of insurance cannot bind the company beyond the 
scope of his authority.—Demimg Inv. Co. v. Shawnee 
Fire Ins. Co., Okla., $3 Pac. Rep. 918. 

93. FORGERY—Evidence of Uttering.—The common- 
wealth, on a presecution for uttering a forged instru- 
ment, must prove that the instrument was forged and 
that accused fraudulently uttered it.—Commonwealth 
v. Burgess, Ky., 91S. W. Rep. 266. : 

94. FRANCHISES—Construction of Statute.— Legislative 
grant of special privileges must be made in plain terms 
to convey private rights in respect to public property.— 
Blair v. City of Chicago, U. S. S. C., 26 Sup. Ct. Rep. 427. 

95. FRauD—Harmiless Exclusion of Evidence.—In an 
action for deceit, a question asking plaintiff as to his re- 
liance on the representations of a conspirator with de- 
fendants should have been permitted.—Pinch v. Hotal- 
ing, Mich., 106 N. W. Rep. 69. ; 

96. FRAUD — Misrepresentation as to Financial Cond:- 
tion.—A statement with respect to one’s financial re- 
sponsibility held a false representation in writing, and 
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gives one extending credit in reliance thereon a cause of 
action.—Katzenstein v. Reid, Murdock &Co., Tex., 91 8. 
W. Rep. 20. 

97. Grrrs—Revocation.—If a conveyance made and 
dleposited with a third person, to be delivered after the 
death of the grantor, is subject to recall at the option of 
the grantor, the fact that he offers to sell the property to 
a third person is not alone sufficient evidence that the 
witt has been revoked.—Foreman v. Archer, Iowa, 106 
N. W. Rep. 372. - 

#8. GRAND JuRY—Motion to Quash.— All objections tu 
the competency of, and to irregularities in selecting, 
drawing, and impaneling grand jarors, vot appearing of 
record, must be taken advantage of by plea in abate- 
ment.—Colson v. State, Fla., 40 So. Rep. 183. 

99. GUARDIAN AND WARD—Accounting —A guardian 
held not entitled to relieve himself from the duty of ac- 
counting for the property received by showing acon- 
tract whereby he should have it.—Mase v. Martin, Iowa, 
106 N. W. Rep. 3. 

100. HEALTH—Use of Laud for Cemectery.—The cause 
upon which an order allowing «a perpetual injunction 
against the use of a tract of land for burial purposes 
was based held not removed by an ordinance of the city 
within which the land is located.—Lowe v. Prospect 
Hill Cemetery Assn., Neb., 106 N. W. Rep. 429. 

101. Highways — Negligent Use of Automobile. — 
Whether it is segligence for the owner of an automobile 
to run it in the dark without the warning to one ap- 
proaching from the opposite direction which a headlight 
gives is a question for the jary.—Wright v. Crane, Mich., 
106 N. W. Rep. 71. 

102. HUSBAND AND WIFE—Liability of Wife for Build- 
ing Material.—In an action against a husband and wife 
to recover for materials used in the construction of a 
house, evidence as to the liability of the wife held sufli- 
cient to entitle plaintiff to a subsrission to the jary.— 
Heidritter v. Wolf, 97 N. Y. Supp. 27. 

1038. INJUNCTION—Burden of Showing Threatened In- 
jury is Overcome .— Where « defendant seeks the vaca- 
tion of a perpetual injunction allowed after atrial in a 
civil action, the burden is on him to show that the threat- 
ened injury has been certainly overcome, not that it pos- 
sibly may be.—Lowe v. Prospect Hil! Cemetery Assn., 
Neb., 106N. W. Rep. 429. 

104. INjJoNCTION—Change in State of Facts.—The dis- 
trict court 1s authorized to modify or vacate an order 
fora perpetual injunction at any time when the cause 
upon which it was granted has been removed.—Lowe vy. 
Prospect Hill Cemetery Ass'n, Neb., 106 N. W. Rep. 429 

105. INTOXICATING LIQUORS—Action by Wife for Sale 
to Husband.—In an action by a wife for damages for the 
sale of intoxicating liquors to her husband, evidence re 
lating to an action against another seller held inadm:s 
sible.—Mathre v. Devendorf, Lowa, 106 N. W. Rep. 366. 

166. IATOXICATING LIQUORS—Sa.e of License.—Where 
the right to transfer «a liquor license is recognized by 
statute, such license is a property right subject to barter 
and sale.—Deggender v. Seattle Brewing & Malting Co., 
Wash., 83 Pac. Rep. 8%. 

107. JODGMENT—Attachment. — One claiming title to 
persovalty through an attachment sale in the justice 
coart must show legal notice to the defendants, and that 
the property claimed was attached.—Beckwith v. Dierks 
Lamber & Coal Co., Neb., 106 N. W. Rep. 442. 

10s. JUDGMENT--Effect of Filing Justice’s Judgment in 
District Court. — Where a justice court judgment has 
been regularly transferred tothe district court, it has, 
for the purpose of lien and execution, the same effect as 
a judgment originally entered therein. — Holton vy. 
Schmarback, N. Dak., 106 N. W. Rep. 36. 

100. JUDGMENT —Execution Sale. — Where a judgment 
debtor conveys his land in separate tracts and to differ- 
ent persons, the creditor must satisfy his jadgment by 
selling the land in the inverse erder of alienation.— 
Oliver ¥. Wright, Oreg , 83 Pac. Rep. $70. : 

110. JODGMENT—Motion to Vacate.—To justify grant- 
ing of a motion in an action to determine adverse 





claims to set aside a judgment by default, under Gen. 
St. 1894, § 5267, it must be made with due diligence anc 
within one year from actual notice of judgment.— Kipp 
v. Olinger, Minn., 106 N. W. Rep. 108. 

lll. JUDGMENT—Res Judicata.—W here a contract pro 
vided that it should not be construed asa settlement of 
any claim for damages growing out ofa prior contract, 
a judgment entered in an action upon one cause is not a 
bar to an action on the other.—H. W. Wilson Co. v. A.B. 
Farnham & Co., Minn., 106 N. W. Rep. 342. 

112. JUDICIAL SALES --Notice.—Notice of judicial sale 
must be published at least 30 days next preceding the 
sale in allthe regular issues of the paper.—Stevens v. 
Naylor, Neb., 106 N. W. Rep. 446. 

118. JuRY—Discharge of Regular Panel. — Where the 
regular panel of the petit jury has been discharged, it is 
not error in a criminal case to summon a new jury 
under the provisions ot section 664, Code Civ. Proc 
Barber v. State, Neb., 106 N. W. Rep. 423. 

114. LANDLORD AND TENANT—Leases. — The bringing 
ef an action bya lessor against the lessee to have a lease 
declared void held no ground for invoking the cquity 
powers of the court to extend the lease after its term has 
expired.—Lanyon Zine Co. v. Burtiss, Kan., $3 Pac. Rep 
989. 

115. LANDLORD AND TENANT — Parol Lease. — Parol 
agreement between a landlord and tenant, that the ten 
ant could remain in possession for four months after his 
term, followed by the tenant retaining possession after 
his term, though the amount of rent to be paid was not 
agreed upon, held a valid lease for a reasonable rent. — 
Schickeduantz v. Rincker, Neb., 106 N. W. Rep. 441. 

116. LIBEL AND SLANDER — Instructions. — Charge in 
libelous publication held insufficient to support instruc 
tion that it was intended to charge that person libeled 
was guilty of adultery with defendant’s wife and 
another woman.—State v. Lomack, Iowa, lu6 N. W. Rep 
386. 

117. LITERARY PROPERTY — Unauthorized Use.—The 
unauthorized use of the literary prodactions of another 
is no ground for recovery of damages, except through 
the copyright laws.—State v. State Journal Co., Neb., 106 
N. W. Rep. 434. 


118. LITERARY PROPERTY — Unlawful Use, — If the 
defendant printed and mauufactuored to sell for its own 
benefit books and other property intrusted to its care, 
this would not give the state title to books sounlaw 
fully produced, so as to enable it by injunction to 
prevent defendant from disposing of the books, or en 
title the state to an accounting —State vy. State Journal 
Co., Neb., 106 N. W. Rep. 434. 


119 MASTER AND SERVANT—Assumed Risk.—Plaintift, 
employed to pile lumber in a lumber yard, assumed the 
obvious risks of his employment.—Afagglund v. St. Hi- 
laire Lumber Co., Minn., 106 N. W. ikep. 91. 


120. MASTER AND SERVANT— Assumed Risk —Employee 
held to have assumed risk of injury from knife flying off 
revolving cylinder —Moran vy. Mulligan,97 N.Y. Supp.7 

121. MASTER AND SERVANT — Assumption of Risk.— 
Where a servant was presumed to know the ordinary 
hazards of his business, he was not entitled as an abso- 
lute right to the same notice of dangers as if he were ig 
norant or inexperienced.—Central Graneries Co. v. Ault, 
Neb., 106 N. W. Rep. 418. 

122. MASTER AND SERVANT — Assumption of Risk.—A 
servant does not assume risks thatarise from negligence 
of the master, unlcss they be shown to him, or by the 
use of proper diligence are discoverable by him.—Mar- 
tin v. Des Moines Edison Light Co., Iowa, 106 N. W. Rep. 
B59. 

123. MASTER AND SERVANT—Defective Appliances.—If 
the master makes the selection of appliances, he is lia 
ble for the exercise of ordinary prudence in the selection 
and continuance of the use, but not if he intrusts the 
duty of selecting to fellow servants of the person in 
jured.—Geldard v. Marshall, Oreg., 63 Pac. Rep. 867. 

124, MASTER AND SERVANT — Defective Machinery. — 
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Employer held negligent in directing an inexperienced 
employee to assist in putting a covering on a mangle 
without suitable guard or warning as to danger.—Carlin 
y. Kennedy, Minn., 106 N. W. Rep. 340. 

125. MASTER AND SERVANT—Evidence of Master’s Neg- 
ligence.—A master cannot be held liable for the injury 
of a servant by the falling of an elevator, where the evi- 
dence fails entirely to show what caused the elevator to 
fall.—Casterton v. American Blower Co., Mich., 106 N. 
W. Rep. 61. 

126. MASTER AND SERVANT—Injury to Switchman.—A 
switchman cannot recover for injuries caused by his 
failure to exercise ordinary care in consequence of his 
use of liquor.—Worcester v. Galveston, H. & S. A. Ry. 
Co., Tex., 918. W Rep. 339. 

127. MASTER AND SERVANT—Negligence.—The question 
whether an employee ofa railroad company who was 
injured assumed the risk or was guilty of contributory 
negligence held a question forthe jury.—St. Louis &8. 
F. R. Co. Burgess, Kan., 83 Pac. Rep. 991. 

128. MASTER AND SERVANT—Rules.—An elevated rail 
road company held not liable for the death of a switch 
inspector, killed through the negligence of an engineer 
while violating rules promulgated, by its failure to pro- 
mulgate other or further rules.—Keating v. Manhattan 
Ry. Co ,97 N. Y. Supp. 137. 

129. MASTER AND SERVANT—Unsafe Condition of Rail 
road Track.—A railroad employee does not assume risks 
from the dangerous condition of tracks resulting from 
the company’s negligence.—Galveston, H. & S. A. Ry. 
Co. v. Fitzpatrick, Tex., 91S. W. Rep. 355. 

130. MECHANICS’ LIEN—Plans of Architect.—Services 
rendered in surveying and marking the site for a build- 
ing and drawing a contract for construction of the build- 
ing are not labor for which a mechanic’s lien may be 
claimed.—Backingbam vy. Blumerfeldt, N. Dak., 106 N. 
W. Rep. 403. 

121. MORTGAGES—Deed Absolute. — Where land has 
been conveyed to satisfy a mortgage lien existing there 
on,a subsequent parol promise to reconvey will not 
sustain an action to declare the deed a mortgage and re- 
deem from the liens.—Samuelson v. Mickey, Neb., 106 N. 
W. Rep. 461. 

132. MORTGAGES —Deed as Collateral.—That a deed is 
referred to as collateral security will not conclusively 
stamp the transaction as a security transaction.—Wis- 
ner v. Field, N. Dak., 106 N. W. Rep. 38. 

133. MORTGAGES—Enforcement.—Where a mortgage 
providing for foreclosure by advertisement was ac- 
quired by a grantor conveying by covenants of warran- 
ty, the mortgage could be enforced by the grantor by 
advertisement, as against a subsequent grantee, and he 
was not compelled to bring an action in equity.—Tap- 
pan v. Huntington, Minn., 106 N. W. Rep. 98. 

134. MORTGAGES—Who May Purchase at Foreclosure 
Sale.—A trustee will not be permitted to purchase mort- 
gaged property for hisown benefit at foreclosure sale, 
and such parchase, if made, will be regarded in equity 
as for the benefit of the cestui que trust. — Marquam vy. 
Ross, Oreg., 88 Pac. Rep. 852. 

135. MUNICIPAL CORPORATIONS— Action to Kestrain 
Public linprovements.—Where, ina taxpayer’s action to 
restrain the execution of a municipal improvement con- 
tract, plaintiff was otherwise qualified to sue, and 
showed an illegal contract, it was immaterial that he 
was connected with an unsuccessful bidder for the work. 
—Gage v. UVity of New York, 97 N. Y. Supp. 157. 

156. MUNICIPAL CORPORATIONS— Alley Improvements. 
~Property owners held entitled to an injunction to re- 
strain the enforcement of an assessment levied to im- 
prove an alley above the established grade —F. M. Hub- 
bell, Son & Co. v. Bennett Bros., lowa, 106 N. W. Rep. 
375. 

137. MUNICIPAL CORPORATIONS—Railroad Aid Bonds.— 
Where void negotiable bonds were executed by a city in 
aid of a railroad, the holders of the bonds were not en- 
titled to recover agairst the city on a quantum meruit.— 
Swanson v. City of Ottumwa, Iowa, 106 N. W. Rep.9. 





138. MUNICIPAL CORPORATIONS—Regulation of Bil- 
liard Rooms.—The charter of villages confers on the 
trustees power to regulate billiard halls, and not to sup- 
press them.—Jn re McMonies, Neb., 106 N. W. Rep. 456. 

139. MUNICIPAL CORPORATIONS—Street Railroad Fran - 
chises.—The authority of the city of Chicago, under Acts 
Ill. Feb. 14, 1859, and Feb. 21, 1861, to fix terms on which 
street railway companies should oceupy its streets, in- 
cludes power to fix term of such occupation.—Blair y. 
City of Chicago, U. 8. 8.C., 26 Sup. Ct. Rep. 427. 

140. PARTNERSHIP—Effect of Dissolution.—A Ccorpora- 
tion which had established a selling agency held entitled 
to abandon the contract on a dissolution of the partner- 
ship between the agents.—Wheaton v. Cadillac Auto- 
mobile Co., Mich., 106 N. W. Rep. 399. 

141. Party WaLiLs—Regulation by Statutes.—Party 
walls are regulated by statutes sustainable on the princi- 
ples of the police power, and that equality is equity.— 
Lederer & Strauss vy. Colonial Iny. Co., Iowa, 106 N. W. 
Rep. 357. 

142, RAILROADs—Contributory Negligence.—Ip an ac- 
tion against a railroad company for the death of a per 
son who wasstruck by a train while standing by a track 
waiting for another train, evidence held to show de- 
ceased to have been guilty of contributory negligence.— 
Hoopes vy. Atchison ,T. & 8. F. Ry. Co,, Kan., 83 Pac. Itcp. 
987. 

148, RECORDS—Destruction.—Ou an issue as to the in- 
terest conveyed the grantee in a destroyed deed, the re- 
port of a commissioner appointed toeupply the burned 
records under the act of 1882 held of no weight.—Alley 
v. Alley, Ky., 918. W. Rep. 291. 

144, RELEASE—Repudiation.—A finding thatia release 
of claims for a pérsonal injury was executed at a time 
plaintiff’s mind rendered him incapable of understand- 
ing the effect thereof held warranted.—Galveston, H. & 
S. A. Ry. Co. v. Green, Tex., 918. W. Rep. 380. 

145. REMOVAL OF CaUSES—Denial of Civil Rights.— 
Nonrecognition by state cuurt of pardon pleaded in bar 
of criminal prosecution held not to make a case for re 
moval of such cause from the state to a federal circuit 
court under Rey. St. U. 8., § 641 [U.S. Comp. St. 1901. pp. 
520, 521]|.—Commonwealth of Kentucky v. Powers, U. 8. 
8. C., 26 Sup. Ct. Rep. 357. 

146. ROBBERY — Questions for Jury. — Ordinarily in 
prosecutions for larceny or robbery, where the facts are 
in dispute or the intent doubtful, the question should pe 
left to the jury under proper instructions.—Triplett v. 
Commonwealth, Ky., 918. W. Rep. 281. 

147. SALES— Breach of Warranty.—An action for breach 
of warranty of quality m the sale of goods cannot be 
maintained prior to the actual transmission of the tithe 
from the seller to the buyer.—Bunday v. Colambus Mach. 
Co., Mich., 106 N. W. Rep. 397. 

145. SALES—Conditions.—Where a party contracts to 
buy a threshing outfit, unless he shall go to O and buy 
land, the word “land” is broad enough to include a block 
in a townsite.—J. 1. Case Threshing Mach. Co. vy. Mick- 
ley, Kan ,83 Pac. Rep. 970. 

149. SALES—Measure of Damages for Breach.—Where 
the buyer of goods fails to accept delivery, and the 
market price of the article has declined after the making 
of the contract, the measure of damages is the difference 
between the contract price and the market price.—Wood- 
stock Lron Works v. Standard Pulley Mfg. Co., La., 40 Se. 
Rep. 236. 

150. SPECIFIC PERFURMANCE—Judgment,—A judgment 
requiring defendant to convey property to plaintiff on 
plaintiff paying to def ta fied sum should fix 
a definite time within which it should be paid.—Lawrence 
v. Halversen, Wash., 83 Pac. Rep. 889. 

151. SPECIFIC PERFORMAXCE—Perfecting Title Pend- 
ing Action.—In an action to enforce specific performance 
of a contract for the sale of land, the vendor may recover 
ou tender of a good title, perfected pending the action. 
—Finegan v. Summors, Ky., 918. W. Rep. 261. 

152. STATUTES—Ulassification of Counties.—A provision 
that, in determining to which counties an act shall ap- 
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ply, reference shall only be had to the United States 

<ensus last taken, is reasonabie and valid.—State v. 

Rogers, Minn., 106 N. W. Rep. 845. 

463. StaTOTES—Vowers of Legislature.—The legislature 
ef the state has all powers of legislation except in so far 
#5 it may be restrained by the state constitution or by 
the constitution of the United States, expressly or by 
necessary implication.—Wright v. Cunningham, Tenn., 
91S. W. Rep. 298. 

454. STREET RAILKOADS—Discovered Peri!l.—A motor- 
anan whe discovers the peril ofa person on the tracks 
4s bound to use only ordinary care to use all the means 
at hand to avoid injaring the person in peril.—Beaty v. 
El Paso Electric Ry. Co., Tex., 91S. W. Rep. 365. 

i5d. STREET RAILROADS—Taxationu.—Nothing in the 
federal constitution prevents a siate from singling out 
corporate property and taxing it at a rate different from 
that applicable to other property.—Michigan Cent. R. 
Co. v. Powers, U.S. 8. C., 26 Sup. Ct. Rep. 459. 

i566. STREET RaiLRvaDs—Term of Franchise.—Right 
to operate street railways in Chicago under municipal 
ordinance, confirmed by Acts IIL, Feb. 14, 1859, and Feb. 
4, 1865, until city should exercise its reserved right to 
purchase held coufined to streets designated in original 
ordinance and in later ordinances.—Blair v. City of Chi- 
cago, U. 8. 8.C., 26 Sup. Ct. Rep. 427. 

157. TaXaTION— Determination of Board of Eyualiza- 
tion.—On appeal from au order of a board of equaliza- 
tion in the matter of assessment of property for taxation, 
the cause must betried on the questions raised by the 
complainant before the tribunal.—Nebraska Telephone 
Co. v. Hall County, Neb., 106 N. W. Rep. 471. 

168. TAXATION—Injunction.—A complaint to enjoin the 
assessor and tax collector from selling property for 

taxes must allege the full cash value of the pruperty, if 
injunction is prayed foron the ground that the levy, is 
excessive.—Humbird Lumber Co. v. Thompson, Idaho, 
#3 Pac. Rep. 941. 

159. TELEGRAPHS AND TELEPHONES—Negligent Delay 
an Transmitting Message.— Negligent delay in delivering 
telegram containing request as to price of land held not 
to authorize recipient to recover damages as for loss of 
4 sale of the land.—Bennett v. Western Cnion Telegraph 
Yo., lewa, 106 N. W. Rep. 13. 

160. TRADE-MARKS AND TRADE -NamMES—Ilndcetiniteness 
of Description.—Description of a trade mark for wire 
rope as a colored streak applied to or woven in a wire 
rope held too indefinite for registration, under Act 
March 3, 1681, ch. 188,21 Stat. 502 (U.S. Comp. St. 1901, p. 
#401].—A. Leschen & Sons Rope Co. v. Broderick & Bas 
<om Rope Co., U. 8.8. C., 26 Sup. Ct. Rep. 425. 


#461. TrREspass—Attaching Wires to Building.—In an 
action for trespass, consisting of the attaching of tele- 
phone wires to plaintiff's building, the evidence held 
sufiicient to establish presumptively that the wires be- 
longed to defendant, und were maintained and used by 
it.—Bunke v. New York Telephone Co., 97 N. Y. Supp. 66. 


162. TRIAL—Action for Damages on Delayed Telegram. 
—Iln an action for mental anguish in consequence of a 
telegraph company’s failure to_transmit a message, an 
instruction held erroneous as being on the weight of the 
evidence. — Western Union Telegraph Co. v. Camp- 
bell, Tex., 915. W. Rep. 312. 

163. TRIAL—Effect of Omission in an Instruction.—A 
mcre omission in an instruction held not affirmative 
error, but 6uch as a party cannot successfully complain 
of unless be bas properly prepared and requested a 
special charge.—Galveston, H.& 8. A. Ry. Co. v. Rob- 
erts, Tex., 918. W. Rep. 375. 

164. TaiatL—Instructions Assuming 4 Fact in Dispate. 
—Whereit was a disputed question of fact whether lights 
placed in a street as a danger sigual were at the curb or 
near the center of the street, where there was an exca- 
yation, an instruction which apparently assumed that 
they were at the curb was misleading and erroneous.— 
Karrer v. City of Detroit, Mich., 106 N. W. Rep. 64. 


have his theory of the case submitted to the jury when 
there is competent evidence to support it.—Colgrove vy. 
Pickett, Neb., 106 N. W. Rep. 453. 

166. TRusts—How Created. — Merely reposing conti- 
dence in another does not of itself create a trust, nor 
make a trustee of one in whom the confidence is reposed. 
—State v. State Journal Co , Neb., 106 N. W. Rep. 484. 

167. VENDOR AND PURCHASER—Abandonment of Con- 

tract.—A complainant held justified in assuming that 
defendant had abandoned a certuin contract, and en- 
titled to have the contract set aside on repaying to de- 
fendant sums advanced by the latter under the contract. 
—Bewick v. Hanika, Mich , 106 N. W. Rep. 63. 
_ 168. VENDOR AND PURCHASER —Homestead.—Renewal 
contract for purchase of land occupied by defendant 
vendee as a homestead held not invalid because not 
signed by defendant’s wife.—Clifton Land Co. v. Daven- 
port, Iowa, 106 N. W. Rep. 365. 

169. VENDOR AND PURCHASER —Inadcequacy of Price.— 
Price paid for; conveyance of property held not so inad- 
equate as to authorize holding the purchaser a trustee 
for the benefit of creditors of his vendor.—Rosenheimer 
v. Krenn, Wis., 106 N. W. Rep. 20. 

170. VENDOR AND PURCHASER—Right to Rent.—One 
selling a hotel subject to a lease, reserving as rent 15 per 
cent of its gross receipts, held entitled as against the 
purchaser to 15 percent of the earnings of the previous 
month, though not collected tillafter the sale.—Tremont 
& Windsor Hotel Co. vy. Gammon, Tex., 91S. W. Rep. 337. 

ijl. WATERS AND WATER COURSES — Injunction 
Agaiast Appropriation.— Where an appropriator does 
not beneficially use the amount which it has diverted, 
and there is enough water, if economically used, to sup 
Pp y both him and certain riparian owners taking water 
fr irrigation purposes above the point of diversion, he 
is not entitled to restrain the use of the water by the 
tandowners.—Court House Rock Irr. Co. v. Willard, 
Neb , 106 N. W. Rep. 463. 

172. WILLS—Allowance to Guardian Ad Litem.—Allow- 
ance granted to a guardian ad litem in a suit for the con- 
struction of a bequest held chargeable against the inter 
est of the infant’s interest.—[llensworth vy. Illensworth, 

97 N. Y. Supp. 44. 


173. WiLLS—Construction as to the Word “Bequeath.”’ 
—Real estate may pass by the use of the word “be- 
queath,”’ where such was the intention of the testator.— 
Mills v. Tompkins, 97 N. Y. Supp. 9. 

174. WILLS—Disposition of Real Estate.—Real estate 
of a testator passes under a will from the death of the 
testator without probate.—Irving v. Bruen,97 N. Y. 
Supp. 180 

175. WitNeEssks—Competency.—Where a note is in- 
dorsed by the administrator of the payee to the payee’s 
widow, who sues on it, the maker is not a competent 
witness to testify to a personal transaction with deced- 
ent, claimed to constitute payment.—Carpenter v. Stig- 
gins, Ala., 40 So. Rep. 216. 

176. WITNESSES — Conversations with Deceased. — A 
party may testify to statements made by one since de- 
ceased, in the presence of witness, to a third person.— 
Foreman v. Archer, lowa, 106 N. W. Rep. 372. 

177. WITNESSES—Mileage Fees.—A judgment for costs 
entered against a county on acquittal of one charged 
with crime for the mileage and attendance of defend 
ant’s witnesses is not finality as to the amounts until 
audited by the county commissioners.—le Soto County 
Com’rs v. Howell, Fla., 40 So. Rep. 192. 

178. WITNESSES — Transactions with Decedent. — St. 
1893, § 4212, does not prohibit proof of transactions and 
communications had personally between a party to the 
suit and the deceased grantee of such person by disin- 
terested witnesses.—Conklin v. Yates, Okla., 83 Pac. Rep. 
910. 

179. WORK AND LaBOn—Services of Nurse.—Where a 
nurse received a certain weekly compensation, no 
promise to pay the reasonable value of services was im- 





165. TRiaL—Theory of Case.—A party has a right to 


plied.—Lucas v. Boss, 97 N. Y. Supp. 112. 
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